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THE 


LAWS OF MENIT 

SON OF BRAHMA, 

(CONTINUED.) 


CHAPTER THE NINTH. 

On 'Judicature \ on Law^ Private and Criminal\ 
and on the Commercial and Servile ClaJfeSi 


1 . * I NOW will propound the immemorial 

* duties of man and woman, who muft both 
‘ remain firm in the legal path, whether united 

* or feparated. 

3. ‘ Day and night muft women be held by 

* their protestors in a ftate ot dependence ; but 

* in lawful and innocent recreations, though 

* rather addicted to them, they may be left at 

* their own difpolal. 

3. * Their fathers protcSl thorn in ehildhood;, 

* their hufbands protect them in \outh; their 
‘ fons protect them in age; a woman is never 
‘ fit for independence. 

VOL, VI. B 
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4. ‘ Reprehenfible is the father, who gives 
‘ not his daughter in marriage at the proper 
‘ time; and the hufband, who approaches not 

* his wife in due feafon; reprehenfible alfo is 

* the foil, who protects not his mother after the 

* death of her lord. 

5. * Women mull:, above all, be reftrained 
‘ from the fmalleft Illicit gratification ; for, not 
‘ being thus rellrained, they bring forrow on 
‘ both families: 

6. ‘ Let hulbands confider this as the fupremc 
‘ law, ordained for all clafles j and let them, 
‘ how weak focver, diligently keep their wives 

* under lawful reftridlions; 

7. * For he, who preferves his wife fro/n 
‘ vice, prelerves his offspring from fufpicion of 

* bajlardy, his ancient ufages from negleSty his 

* family from difgrace, from anguijh, and 

* his duty from violation. 

8. ‘ The hulband, after conception by Ins 

* wife, becomes himfelf an embryo, and is bora 

* a fecond time here below j for which reafon 

* the wife is called jdyd, fince by her {Jdyate) 

‘ he is born agrain : 

9. ‘ Now the wife brings forth a fon endued 
‘ w'ith limilar qualities to thofe of the father j 
‘ fo that, with a view' to an excellent offspring, 

* he mull vigilantly guard his wife. 

10. ‘ No man, indeed, can wholly reflrain 
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‘ women by violent meafures j but, by thele 
‘ expedients, they may be reftrained : 

11. ‘ Let the hulband keep his wife employ- 

* cd in the colleftion and expenditure of wealth, 

‘ in puriBcation and female duty, in the pre- 

* paration of daily food, and the fuperintend- 
‘ ence of houfehold utenfils. 

12. ‘By confinement at home, even under 
‘ affedhonatc and obfervant guardians, they are 
‘ not fecure; but thofe women are trulv fecure, 
‘ who are guarded by their own good inclina- 

* tions. 

13. ‘ Drinking fpiritmus liquor,, aflbciatlng 

* with evil perfons, abfcnce from her hulband, 
‘ rambling abroad, unfeafonable fleep, and 

* dwelling in the houle of another, are fix 
‘ faults which bring infamy on a married wo- 
‘ man: 

14. ‘ Such ’women examine ndt beauty, nor 
‘ pay attention to age; whether their lover bi 
‘ handfome or ugly, they think it is enough 
‘ that he is a man, and purfue their pleafures. 

15. ‘ Through their paflion for ffien, their 

* mutable temper, their want of fettled affedtlon, 

* and their perverfe nature (let them be guard- 
‘ ed in this World ever fo well) they loon be- 
‘ come alienated from their hulbands. 

16. ‘Yet Ihould their hulbands be diligently 
*- careful in guarding them ; though they well 

B 2 
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‘ krlow the difpofition, with which the lord of 

* creation formed them; 

17 . * Menu allotted to fuch women a love of 
‘ their bed, of their feat, and of ornament, im- 

* pure appetites, wrath, weak flexibility, deflre 
‘ of mifchjef, and bad condud. 

18. * Women have no bufinefs with the 

* texts of the Veda-, thus is the law fully fettled: 
‘ having, therefore, no evidence of law, and no 
‘ knowledge of expiatory texts, finful women 
‘ mufl: be as foul as falfehood itfelf; and this is 
‘ a fixed rule. 

19. ‘ To this effect many texts, which may 

* fhow their true difpofition, are chanted in the 
‘ Vddas: hear now their expiation for fin. 

30. ** That pure blood, which my mother 
“ defiled by adulterous defire, frequenting the 
**' houfes of other men, and violating her duty 
“ to her lord, that blood may my father pu- 
“ rify!” Such is the tenour of the holy text, 
‘ which her fan, who knows her guilt, mujl pro^ 
*' nouncefor her', 

21. '‘And this expiation has been declared 
‘ for every unbecoming thought, which en- 

* ters her mind, concerning infidelity to her 

* hufband; fiiice that is the beginning of adul- 

* tery. 

22. ‘ Whatever be the qualifies of the man, 
‘ with whom a woman is united by lawtuj 
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marriage, fuch qualities even Ihe aflumes; 
like a river united with the fea. 

23 . ‘ Acsiiama'i.a', a woman of the lowed 

birth, being thus united to Vasisht’ha, and 
Sa'rangi', being united to Mandapa'la, 
were entitled to very high honour: . 

24. * Tliefe, and other females of low birth, 
have attained eminence in this world by the 
refpedlive good qualities of their lords. 

25 . ‘ Thus has the law, ever pure, been pro¬ 
pounded for the civil condudl of men and 
women: hear, next, the laws concerning 
children, by obedience to which may happi- 
nefs be attained in this and the future life. 

26 . * When good women, united with huf- 
bands in expe6lation of progeny, eminently 
fortunate and worthy of reverence, irradiate 
the houfes of their lords, between them and 
goddelTes of abundance there is no diverfity 
whatever. 

27. * The produdion of children, the nur¬ 
ture of them, when produced, and the daily 
fuperintendcnce of domcftick affairs,, are pe¬ 
culiar to the wife: 

' 28 . ‘ From the wife alone proceed offspring, 
good houfehold management, lolicitous atten¬ 
tion, mpfl exquifite carelTes, and that heavenly 
beatitude, which fhe obtains for the manes of 
anceftors, and for the bujband himfelf. 
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29. * She, who defcrts not her lord, but 

* keeps in fubjedion to him her heart, her 
^ fpccch, and her body, ihall attain his manlion 
‘ in heaven, and, by the virtuous in this world, 

‘ be called Sddhwu or good and faithful ; 

30. * But a wife, by difloyalty to her huf- 

* band, lhall incur difgrace in this life, and be 

* born in the next from the womb of a Ihakal, 

‘ or be tormented with horrible difeafes, which 

* punifh vice. 

31. ‘ Learn now that excellent law, univer- 

* fally falutary, which was declared, concerning 
^ iflue, by great and good lages formerly born, 

32. * They confider the male iflue of a wo- 

* man as the fon of the lord; but, on the lub- 

* jtd of that lord, a difference of opinion is 
‘ mentioned in the Fi'da ; fomc giving that 
‘ name to the real procreator of the child, and 
f others applying it to the married polieffor of 
‘ the woman. 

23. ‘ The woman is confidered in law as the 

* field, and the man as the grain: now vegeta- 

* ble bodies are formed by the united operation 
‘ of the feed and the field. 

34. ‘ In fome cafes the prolifick power of 
‘ the male is chiefly diftinguifhrd ; in others, 

* the receptacle of the female; but, when both 
f are equal in dignity, the offspring is moll: 

* highly efteemed: 
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35. ‘In general, as between the male and 
‘ female powers of procreation, the male is held 
‘ fuperiour; fince the offspring of all procreant 
‘ beings is diftinguifhed by marks of the male 
‘ power. 

36. ‘ Whatever be the quality of feed, fcat- 
‘ tered in a field prepared in due feafon, a plant 
‘ of the fame quality fprings in that field, with 

* peculiar vifiblc properties. 

37. ‘ Certainly this earth is called the pri- 

* meval womb of many beings; but the feed 
‘ exhibits not in its vegetation any properties 
‘ of the womb. 

38. * On earth here below, even in the fame 
‘ ploughed field, feeds of many different forms, 
‘ having been fown by hufbandmen in the 
‘ proper feafon, vegetate according to their 
‘ nature ; 

39. ‘ Riceplants, mature in fixty days, and 
‘ thofe, which require tranfplantation, mudga, 
‘ ii/a, majha, barley, leaks, and fugarcancs all 
‘ fpring up according to the feeds. 

40. ‘ That one plant Ihould be fown, and 
‘ another produced, cannot happen : whatever 

* feed may be fown, even that produces its 

* proper item. 

41. ‘ Never mufl it be fown in another 
‘ man’s field by him, who has natural good 
‘ fenfc, who has been well inftru< 5 led who 
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* knows the and its Angas^ who defires 

* long life: 

42. * They, who are acquainted with paft 

* times, have preferved, on this fubjeft, holy 

* flrains chanted by every breeze, declaring^ 

‘ that feed muft not be fown in the field of 

another man,” 

43. ^ As the arrow of that hunter is vain, 
< who {hoots it into the wound, which another 
^ had made juft before in the antelope, thus 

* inftantly perifhes the feed, which a man 
‘ throws into the foil of another ; 

44. ‘ Sages, who know former times, confi- 

* der this earth (Prit'hhi) as the wife of king 
f Prithu ; and thus tiicy pronounce cultivated 

* land to be the property of him, who cut away 
‘ the wood, or who cleared and tilled it ; and the 
‘ antelope, of the firft hunter, who mortally 

* wounded it. 

45. ‘ Tlien only is a man perfcift, when he 

' confifls of threeperjons united, l.ls wife, him- 
‘ felf, and his fon; and thus have h arned Brdh- 
‘ announced this “The hulband 

** is even one perfon with his Wiic," for all do- 

* me flick and religious, not for all civil, purpofes, 

46. * Neither by fale nor defertion can a 

* wife be releafed from her hufband : thus we 
^ fully acknowledge the law enabled of old by 
‘ the lord of creatures. 
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47. ‘ Once is the partition of an inheritance 
made; once is a daiof .l given in marriage; 
and once does a man las “ I'give:’' thefe 
three arc, by good men, done once for all and 
irrevocably. 

48. ‘ As with, cows, mares, female camels, 
flave girls, milch buffalos, fhegoats, and ewes, 
it is not the owner of the bull or other father, 
who owns the offspring, even thus is it with 
the wives of others. 

49. * They, who have no property in the 
field, but, having grain in their poffeffion, 
fow it in foil owned by another, can receive 
no advantage whatever from the corn, which 
may be produced: 

50. ‘ Should a bull beget a hundred calves 
on cows not owned by his mafter, thofe 
calves belong folely to the proprietors of 
the cows; and the ftrength of the bull was 
wafted: 

51. ‘ Thus men, vvho have no marital pro¬ 
perty in women, but low in the fields owned 
by others, may ralfc up fruit to the hufbands ; 
but the procreator can have no advantage 
from it. 

52. ‘ Unlefs there be a fpecial agreement 
between the owners of the land and of the 
feed, the fruit belongs clearly to the land- 
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* owner; for the receptacle is more important 

* than the feed : 

53. ‘ But the owners of the feed and of the 
‘ foil may be confidered in this world as joint 

* owners of the crop, which they agree, by 

* Special compact in confideration of the feed, 

* to divide between them. 

54. ‘ Whatever man owns a field, if feed, 

* conveyed into it by water or wind, Ihould 

* germinate, the plant belongs to the land- 

* owner; the mere fower takes not the fruit, 

55. ‘ Such is the law concerning the ofF- 

* fpring of cows, and mares, of female camels, 

* goats, and Iheep, of flave girls, hens, and 

* milch buffalos, unlefs there he a Jpecial agree-- 

* meat. 

56. * Thus has the comparative importance 
‘ of the foil and the feed been declared to yon ; 

* 1 will next propound the law concerning 

* women, who have no iffue by their hujbands. 

57. * The wife of an cider brother is cou- 

* fidered as mother-in-law to the younger; and 

* the wife of the younger as daughter-in-law to 
^ the elder: 

58. ‘ The elder brother, amoroufly ap- 

* preaching the wife of the younger, and the 

* younger, carefling the wife of the elder, arc 

* both degraded, even though authorized hy the 
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* hujband or fpiritual guide^ except when fuch 
‘ wife has no iflue. 

59. ‘ On failure of iflue by the hufband, if 
^ he be of the fervile clafs^ the defired offspring 
‘ may be procreated, either by his brother or 
‘ fome other fapinda^ on the wife, who has been 

* duly auchorized: 

60. ‘ Sprinkled with clarified butter, filent, 

‘ in the night, let the kinfman thus appointed 

* beget one fon, but a lecond by no means, on 

* the widow or childlefs wife: 

61. * Some fages, learned in the laws con- 
‘ cerning women, thinking it polfible, that the 

* great objed; of that appointment may not be 

* obtained by the birth of a Jingle fon., are of opif 
‘ nion, that the wife and appointed kinfman 

* may legally procreate a fecond. 

62. ‘ Tlic* firfl objed of the appointment 
‘ being obtained according to law, both the 
' brother and the widow muft live together like 

* a father and a daughter by affinity. 

63. ‘ Either brother, appointed for this pur- 
‘ pofe, who deviates from the Arid rule, and 
‘ ads from carnal defire, fliall be degraded, as 
‘ hav ing defiled the bed of his daughter-in-law 
‘ or of his father. 

64. ‘ By men of twiceborn claffes no widow, 

^ or childlefs wife, muft be authorized to con- 
‘ ceive by any other than her lord; for they, 
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* who authorize her to conceive by any other, 

* violate the primeval law. 

65. * Such a commiflioii to a brother or other 

* near kinfman is nowhere mentioned in the 
‘1 nuptial texts of the Vida; nor is the marriage 

* of a widow even named in the laws con- 

* cerning marriage. 

66. ‘ This pradice, fit only for cattle, is re- 

* prehended by learned Brahmens\ yet it is de- 

* dared to have been the pradice even of men, 

* while Ve NA had fovereign power; 

67. * He, pofTeffing the whole earth, and 

* thence only called the chief of fage monarchs, 

* gave rife to a confufion of daires, when his 

* intclled became weak through lufl:. 

68. * Since his time the virtuous difapprove 

* of that man, who, through delufion of mind, 

* direds a widow to receive the carejj’es of another 
‘ for the fake of progeny. 

69. ‘ The damfel, indeed^ whofe hulband 

* fhall die after troth verbally plighted, but 

* before confwnmation^ his brother fhall take in 

* marriage according to this rule : 

70. ‘ Having efpoulcd her in due form of 

* law, (he being clad in a white robe, and pure 
< in her moral condud, let him approach her 

* once in each proper feafon, and until ilTue 

* be had. 

71. * Let no man of fenfe, who has once 
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* given his daughter to a fuitor, give her again 

* to another; for he, who gives away his 
‘ daughter, whom he had before given, incurs 

* the guilt and fine of fpeaking falfcly in a 

* caufe concerning mankind. 

72 . * Even though a man have married a 
‘ young woman in legal form, yet he may aban- 
‘ don her, if he find her blemilhed, afilifteJ 

* with difeafe, or previoufly deflowered, and 

* given to him with fraud : 

73. ‘ If any man give a faulty damfel in 

* marriage, without difclofing her blemifh, the 

* hulband may annul that a(51 of her illminded 
‘ giver. 

74 . * Should a man have bufinefs abroad, 

* let him aflure a fit maintenance to his wife, 

‘ and then refidc for a time in a foreign country; 

* fince a wife, even though virtuous, may be 
‘ tempted to aft amifs, if Ihe be diftrefled by 
‘ want of fubfiftence: 

75. * While her hulband, having fettled her 

* maintenance, refides abroad, let her continue 

* firm in religious aufterities j but, if he leave 
‘ her no fupport, let her fubfill; by /pinning and 

* other blamelels arts, 

76 . * If he live abroad on account of Ibme 

* facred duty, let her wait for him eight 

* years; if on account of knowledge or fame. 
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* fix j if on account of plcafure, three : after 

* tfioje terms have expireJ^Jhe mujt follow him. 

77. ‘ For a whole year let a hxjfbaud bear 

* with his wife, who treats him with averfion; 

* but, aftera year, let him deprive her ofherfcpa- 
‘ rate property, and-ceafc to cohabit with her. 

78. ‘ She, who neglcds her lord, though ad- 

* didicd to gaming, fond of fpirituous liquors, 

* or difeafed, muft be deferted for three months, 

* and deprived of her ornaments and houfehold 

* furniture : 

79. * But five, who is averfe from a mad huf- 

* band, or a deadly finiver, or an eunuch, or one 
‘ without manly ftrength, or one afflidfed with 

* fuch maladies as punifh crimes, muft neither 

* be deferted nor ftripped of her property. 

80. ‘ A WIFE, who drinks any fpirituous 
‘ liquors, who a<fts immorally, who ftiows 
‘ hatred to her lord, who is incurably difeafed, 
‘ who is mifehievous, who waftes his property, 

* may at all times be fuperfeded by another 
‘ wife. 

81. ‘ A barren wife may be fuperfeded by 
‘ another in the eighth year : five, whofe chil- 

* dren are all dead, in the tenth; five, who 

* brings forth only daughters, in the eleventh; 

* file, who fpeaks unkindly, without delay j 

82. * But five, who, though afflicted with 
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* illnefs, is beloved and virtuous, muft never be 

* difgraced, though Ihe may be fuperfeded by 

* another wife with her own confent. 

83. ♦ If a wife, legally fuperfeded, fliall de- 

* part in wrath from the houfe, fhe muft either 

* inftantly be confined, or abandoned in the 
‘ prefence of the whole family : 

84. ‘ But Ihe, who, having been forbidden, 

* addidts herfelf to intoxicating liquor even at 

* jubilees, or mixes in crowds at theatres, muft 
‘ be fined fix raBieds of siold. 

85. ‘ When twiceborn men take wives, both 

* of their own clafs and others, the precedence, 

* honour, and habitation of thofe wives, muft 
‘ be fettled according to the order of their 
‘ clafles: 

86- ‘ To all fuch married men, the wives of 
‘ the fame clafs only (not wives of a different 

* clafs by any means) muft perform the duty 
*• of perfonal attendance, and the daily bufmefs 
‘ relating to adls of religion; 

87. ‘ For he, who foolifhly caufes thofe 
‘ duties to be performed by any other than his 
‘ wife of the fame clafs, when Ihe is near at 
‘ hand, has been immemorially confidered as a 

* mere Chanddla begotten on a Brdhmem. 

88, ‘ To an excellent and handfomc youth 
‘ of the fame clafs, let every man give his 
‘ daughter in marriage, according <0 law; eveij 
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* though (he have not attained her age of eight 
^ years e 

89. * But it is hotter, that the datnfel, 
‘ though marriageable, (hould ftay at home till 

* her death, than that he (hould ever give her 

* in marriage to a bridegroom void of excellent 
‘ qualities. 

90. * Three years let a damfel wait, though 

* (he be marriageable; but, after that term, let 
‘ her chufe for herfclf a bridegroom of equal 

* rank; 

91. * If, not being given in marriage, (he 

* chufe her bridegroom, neither (lie, nor the 

* youth chofen, commits any offence; 

92. * But a damfel, thus elefting her huf- 
‘ band, (hall not carry with her the ornaments, 

* which (he received from her father, nor thofe 
‘ given by her mother or brethren; if (he carry 

* them away, (lie commits theft. 

93. ‘ He, who takes to wife a damfel of full 

* age, (hall not give a nuptial prefent to her 

* father; fince the father loft his dominion 

* over her, by detaining her at a time, when 

* (he might have been a parent. 

94. ‘ A man, aged thirty years, may marry 

* a girl of twelve, he find one dear to his 

* heart; or a man of twenty-four years, a 

* dandel of eight: but, if hefnijh hisJludentJhip 

* eat hery and the duties of his next order would 
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* otherwife be impeded, let hkn mMty Irtimc- 

* diately. 

95. * A wife, given by the gods, vfho are 

* named in the hridal texts^ let the hulband re- 

* ceivc and fupport conftantly, if fhc be vir- 
‘ tuous, though he married her not from in- 
‘ clination: fuch conduct will pleafe the gods. 

96. * To be mothers were women created; 
‘ and to be fathers, men; religious rites, there- 

* fore, are ordained in the Veda to be performed 

* by the hujband together with the wife. 

97. * If a nuptial gratuity has actually been 
‘ given to a damfel, and he, who gave it, fliould 

* die before marriage, the damfel fhall be mar- 
‘ ried to his brother, if flie confent; 

98. * But even a man of the fervile clafs 

* ought not to receive a gratuity, when he gives 

* his daughter in marriage; fince a father, who 

* takes a fee on that occafon, tacitly fells his 

* daughter. 

99. * Neither ancients nor moderns, who 

* were good men, have ever given a damftl in 

* pnarriage, after (he had been promifed to an- 

* other man; 

100. ‘ Nor, even in former creations, have 

* we heard the virtuous approve the tacit fale of 

* a daughter for a price, under the name of a 

* nuptial gratuity. 

lor. “Lirtmutualfidelitycontinuctilldeath:*’ 
VOL.Vf. c 
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* this, ill few words, may be confidered as the 

* fupreme law between hulband and wife. 

102. ‘ Let a man and woman, united by 

* marriage, conftantly beware, left, at any 

* time difunited, they violate their mutual 
‘ hdeli^. 

joj. * Thus has been declared t6 you the 

* law, abounding in the pureft affedtion, for 

* the condudl of man and wife ; together with 

* the pradllce of railing up offspring a hufiand 

* of the ftroile clafs on failure of ijfue by him be- 

* gotten: learn now tlie law of inheritance. 

104. * After the death of the father and the 

* mother, the brothers, being aflembled, may 

* divide among tbemfelves the paternal and 

* maternal eftate; but they have no power over 
‘ it, while their parents live, unlefs the father 
‘ chufe to dijtribuie it, 

105. ‘ The eldeft brother may take entire 

* polTelfioa of the patrimony; and the others 
‘ may live under him, as they lived under their 

* father, unlefs they chufe to be feparated, 

106. * By the eldeft, at the moment of his 
‘ birth, the father, having begotten a fon, dif- 
‘ charges his debt to his own progenitors; the 
‘ eldeft fon, therefore, ought before partition to 

* manage the whole patrimony : 

107. * That Ion alone, by whofe birth he 
' difeharges his debt, and through whom he 
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* attains immortality, was begotten from a 

* fenfe of duty: all the reft are confidered by 

* the wife as begotten from love of pleafure. 

108. * Let the father alone fupport his Tons; 

* and the firft born, his younger brothers; and 

* let them behave to the eldcft, according to 

* law, as children Jbouldbehavt to their father. 

109. * The fifft born, if virtuous^ exalts the 

* family, or, if vitious^ deftroys it: the firft born 
‘ is in this world the moft refpetftable; and the 

* good never treat him with difdain. 

no. ‘If an elder brother a6i, as an elder 
‘ brother ought, he is to be revered as a mother, 

* as a father; and, even if he have not the be- 
‘ haviour of a good elder brother, he ftiould be 
‘ refpeftid as a maternal uncle^ or other kinf- 
‘ man. 

111. ‘ Either let them thus live together, 

* or, if they defire feparately to perform religious 

* rites, let them live apart; fince religious du- 

* ties are multiplied in feparatc houfes, their 
‘ feparation is, therefore, legal and even laud- 
‘ able. 

112. ‘ The portion deduded for the cldeft is 

* a twentieth part of the heritage^ with the beft 

* of ail the chattels; for the middlemoft, half 
‘ of that, or a fortieth ; for the youngeft, a 

* quarter of it, or an eightieth. 

113. * The eldcft and youngeft refpcdivcly 
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* take their juft mentioned portions; and, if 

* there be more than one between them, each 

* of the intermediate ions has the mean portion, 
*-tr the fortieth. 

114. * Of all the goods collefted, let the firft 

* born, f be be tranfcendantly learned and vir^ 

* tuousy take the beft article, whatever is moft 

* excellent in its kind, and the beft of ten co'ws 

* or the Bke: 

115. ‘ But, among brothers equally (killed in 

* performing their leveral duties, there is no 

* dedud^ion of the beft in ten, or the mojl excel- 

* letU chattel \ though fome trifle, as a mark of 

* greater veneration, fhould be given to the firft 

* born. 

116. * If a dedudion be thus made, let equal 
‘ (hares of the refidue be afeertained and re- 

* cewed'y but, if there be no deduftion, the 

* fliares muft be diftributed in this manner: 

117. * Let the eldeft have a double (hare, 

* and the next born, a (hare and a half, if they 

* dearly furpafs the ref in virtue and learning ; 

* the younger fons muft have each a (hare: if 

* all be etjml in good qualitiesy they muf all take 

* Jhare and Jhare alike. 

118. * To the unmarried daughters by the 
^ fame mothery let their brothers give portions 

* out of their own allotments rclpcdively, <7C- 

* cording to the claJJ'es of their feveral mothers: 
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* let each give a fourth part of his own difUoifi 

* fhare; and they, who refufe to give it, (baU 

* be degraded. 

119. * Let them never divide iAe value ^ k 

* fingle goat or (heep, or a fingle beaft with 

* uncloven hoofs: a fingle goat or ihecp rr- 

* maining after an equal dtjiribution belongs to 

* the firft bdni. 

120. ‘ Should a younger brother in tie aan^ 

* ner before mentioned have begotten a fon on the 

* wife of hia deetafed elder brother, the divifion 

* muft then be made equally between that fm, 

* wb« reprefents the deceafedt and his natural fa- 

* ther: thus is the law iettled. 

121. * The reprefentative is iwt fo far wholly 

* fubftituted by law in the place of the 4 teeafed 

* principal, at to have the portion of an elder fon\ 

* and the prinoipal became a father in confe* 

* quence of the procreation by his younger hro- 

* tber; the fon, therefore, is entitled by law to 
‘ an equal fhare, but not to a double portion. 

122. * A younger fon being born of a firft 

* married wife, after an elder fon had been 
‘ born of a wife laft married, but ef a lower 

* clafsy it may be a doubt in that cafe, how the 

* division fhall be made: 

123. * Let the fon, bom of the elder wife, 
' take one mod excellent bull deducted from 

* the inheritance: the next excellent bulk are 
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< for thofc, who nuere born Jirfty but are inferior 

* on account of their mothers, who were married 
‘ laft. 

^ 124. * h. fon, indeed, who was firft born, 

* and brought forth by the wife firft married, 

* may take, if learned and virtuous^ one bull and 

* fifteen cows; and the • other fons may then 

* take, each in right of his fevcral mother; 

* fuch is the fixed rule. 

125. -* As between fons, horn of wives equal 

* in their clafs and without any other difiinflion, 

* there can be no feniority in right of the mo- 

* tber; but the feniority ordained by law, is 

* according to the birth. 

126. * The right of invoking In dr A by the 
‘ texts, called fwabrdhmanydt depends on adlual 
‘ priority of birth; and of twins alfo, if any fuch 

* he conceived among different wives, the eldeft 

* is he, who was firft aftually born. 

J27. * He, who has no fon, may appoint his 

* daughter in this manner to raife up a fon for 

* \\\rc\^ faying: “ the male child, urtio fhall be 
** born from her in wedlock, fhall be mine for 
** the purpofe of performing my obfequies.” 

118. * In this manner Dacsha himfclf, lord 

* of created beings, anciently appointed all his 
^ ffty daughters to raife up fons to him, for the 

* fake of multiplying his race : 

129. * He gave ten to Dhsrma, thirteen to 
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‘ Casyapa, twenty-fcven to Soma, king of 

* Brahmens and medical plantSy after doing ho- 
‘ nour to them with an aiFeftlonate heart. 

130. * The foa of a man is even as himfelfi 

* and as the fbn, fuch is the daughter thus ap* 

* pointed: how then, if he have no foht can any 
‘ inherit his property, but a daugh'ter, who is 

* clofely united with his own foul? 

131. ‘ Property, given to the mother on 
‘ her marriage, is inherited by her unmarried 
‘ daughter; and the fon of a daughter, appoint* 

* ed in the manner juft mentioned^ (hall inherit 

* the whole eftate of her father, who leaves no 

* fon by himfelf begotten: 

13a. * The fon, however, of fucb a daughter, 

* who fucceeds ^o all the wealth of her father 

* dying without a Ion, muft offer two funeral 

* cakes, one to his own father, and one to the 

* father of his mother. 

133. * Between a fon*s fon and the fon of 
fuch a daughter, there is no difference in law; 

‘ fince their father and mother both Iprang 

* from the body of the fame man: 

134. ‘ But, a daughter having been appoiilt- 
‘ ed to produce a fon for her father, and a fon, 

* begotten by himfelf being afterwards born, the 

* divifion of the heritage muft in that cafe be 

* equal; fince there is no right of primogeni- 
‘ ture for a woman. 
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135. ‘ Should a daughter, thus appointed to 
‘ raife up a fon for her father, die by any ac- 

* cident without a fon, the hufband of that 

* daughter may, without hcfitation, pofTefs him- 

* fcif of her property. 

136. * By that male child, whom a daughter 

* thus appointed, either by an implied intentioa 

* or a plain declaration, lhall produce from an 

* huiband of an equal clafs, the maternal grand- 

* father becomes in law the father of a fon : 
‘ let that fon give the funeral cake and poflefs 

* the inheritance, 

137. * By a fon, a man obtains viilory over 

* all people j by a fon’s fon, he enjoys immor- 

* ^alityj and, afterwards, by the fon of that 

* grandfon, he reaches the folar abode. 

138. * Since the fon {trayate') delivers his 

* father from the hell named p»/, he was, 
‘ therefore, called puttra by Brahma' himfelf: 

13^. * Now between the Tons of his fon and 

* of his daughter thus appointedy there fubfifts in 

* this world no ditference; for even the fon of 

* fuch a daughter delivers him in the next, liko 

* the fon of his fon. 

140. * Let the fon of fuch a daughter offer 
‘ the firft funeral cake to his mother; the fc- 

* cond to her father; the third, to her paternal 

* grandfather. 

141. ‘ Of the man, to whom a fon has been 
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* given, according to a fuhfcqxient law., adorned 

* with every virtue, that fon fhall take a fifth 

* or fixtb part of the heritage, though brought 
‘ from a different family. 

142. * A given fon mufl never claim the 

* family and cftate of his natural father: the 

* funeral cake follows the family and eftate ; 
' but of him, who has given away his fon, the 

* funeral oblation is cxtinft. 

143. * The fon of a wife, not authorized to 

* have ifluc by another, and the fon begotten, 
‘ by the brother of the hufband, on a wife, who 

* has a fon then living, arc both unworthy of 

* the heritage; one being the child of an adul- 

* terer, and the other produced through mere 

* lull. 

144. ‘ Even the fon of a wife duly authorized, 
‘ not begotten according to the already pro- 

* pounded, is unworthy of the paternal cftate; 
‘ for he was procreated by an outcaft; 

145. ‘ But the fon legally begotten on a wife, 

* authorized for the purpofe before mentioned, 
‘ may inherit in all refpedls, if he be virtuous and 

* learned, as a fon begotten by the hufoand; 

* fince in that cafe the feed and the produce bc- 
‘ long of right to the owner of the field. 

146. ‘ He, who keeps a fixed and moveable 

* eftate of his deceafed brother, maintains the 

* widow, and raifes up a fon to that brother. 
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* murt: give to that Ton, at the age of fiftterit the 

* whole of his brother's divided property. 

147. ' Should a wife, even though legally 

* authorized, produce a foil by the brother, or 

* any other fapinday of her huiband, that fon, if 

* begotten with amorous embraces^ and tokens of 

* impure defire, the fages proclaim bafebora 

* and incapable of inheriting. 

148. ‘This law, which has preceded, muft be 

* underftood of a diftribution among Tons bs- 

* gotten on women of the fame clafs; hear now 

* the Ifw concerning Ji>ns by fcveral women of 

* different claflTes. 

149. ‘ If there be four wives of a Brabmen 

* in the direft order of the clafles, and Ions arc 

* produced by them all, this is the rule of par- 
‘ tition among them : 

150. ‘ The chief fervant in hufbandry, the 
‘ bull kept for impregnating cows, the riding 

* horfc or carriage, the ring and other ornaments, 

‘ and the principal mefluage, lhall be dedu 61 ed 
‘ from the inheritance and given to the Erdb- 

* men fon, together with a larger (hare by way 

* of preeminence. 

151. ‘ Let the Brahmen take three fhares of 
‘ the refidue; the fon of the CJJjatriyd wife, 

* two (hares ; the fon of the f''’aifyd wife, a (hare 

* and a half; and the (bn of the Si'tdra wife, 
‘ may take one (hare. 
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152. ‘ Or, jT no deduSlion be made, let fome 
perfon learned in the law divide the whole 
collefted eftate into ten parts, and make a 
legal diftribution by this follenvlng rule: 

153. ‘ Let the fon of tlie Brdhmani take four 
parts; the fon of the Cfiatriyd, three; let the 
Ion of the Vaifyd have two parts; let the fon 
of the Sudra take a fingle part, if he be vir¬ 
tuous. 

154. ‘ But whether the Brahmen have fons, 
or have no fons, by ivives of the three frjl 
clajfes, no more than a tenth part mull be 
given to the fon of a Sudra. 

155. ‘The fon of a Brahmen, a CJhetriyd, or 
a Vaifyd by a woman of the fervile clafs, lhall 
inherit no part of the eflate, unlefs he be vir¬ 
tuous ; 7 ior jointly with other fons, unlefs his mo¬ 
ther was lawfully married: whatever his fa^* 
ther may give him, let that be his own. 

156. ‘ All the fons of twiceborn men, pro¬ 
duced by wives of the fame clafs, muft divide 
the heritage equally, after the younger bro¬ 
thers have given the firfl bora his dedufied 
allotment. 

157. * For a Sudra is ordained a wife of his 
own clafs, and no other; all, produced by her, 
lhall have equal fiares, though Ihe have a 
hundred fons. 

158. ‘ Of the twelve fons of men, whom 
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* Menu, fprung from the Self-cxiftcnt, has 

* named, fix are kiufmcn and heirs ; fix, not 

* heirs, estcept to their own fathers, but kinfmen. 

159. * The fun begotten by a man himfelf 
‘ in lawful wedlock, the fon of his wife begotten 
‘ in the manner before deferibed, a fon given to 

* him^ a fon made or adopted, a fon of concealed 
‘ birth, or whofe real father cannot be known, and 

* a fon rejeded by his natural parents, are the 

* fix kinfmen and heirs; 

160. ‘ The fon of a young woman unmarried, 

* the fon of a pregnant bride, a fon bought, a 

* fon by a twice married woman, a fon felf- 

* given, and a fon by a Sudra, are the fix kinf- 

* men, but not heirs to collaterals. 

r6i. * Such advantage, as a man would gain, 

* who Ihould attempt to pafs deep water in a 

* boat made of woven reeds, that father obtains, 

* who paffes the gloom of death, leaving only 

* contemptible fons, who ore the eleven, or at leaji 
*■ the fxy Inft mentioned. 

16a. ‘ If the two heirs of one man be th« 

* £bn of liis own body and a fon of his wife by 

* a kinfman, the former of whom was begotten 

* after his recovery from an illnefs thought incur 

‘ ble, each of the fons, exclufively of the other, 

* fhall fuGcecd to the whole eftate of his natural 
‘ father. 

163. * The fon of his own body is the folc 
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* heir to his eftate, but, that all evil may he re- 
‘ moved, let him allow a maintenance to tlic 
‘ reft; 

164. * And, when the foti of the body has 

* taken an account of the paternal inheritance, 
‘ let him give a fixth part of it to the fon of 
‘ the wife begotten by a kinfman, before Mis fa- 

* ther's recovery I or a fifth part, if that fon he 

* eminently virtuous. 

165. * The fon of the body, and the fon of 
‘ the wife -may fucceed immediately to th« p6- 

* ternal eftate in the manner juft mentioned: hut 

* the ten other fbns can only fucceed in order 

* to the family duties and to their fhare of the 

* inheritance, thofe laft named being excluded by 

* any one of the preceding, 

166. * Him, whom a man has begotten on 

* his own wedded wife, let him know to be the 
‘ firft in rank, as the fon of his body. 

167. * He, who was begotten, according to 

* law, on the wife of a man deceafed, or im- 

* potent, or difordered, after due authority given 

* to her, is called the lawful fon of the wife. 

168. * He, whom his father, or mother wV /5 

* her kujband's ajfent, gives to another as his 

* fon, provided that the donee have no iflbe, if 

* the boy be of the fame clafs and affectionately 

* difpofed, is confidered as a fon given, the gift 

* being confirmed by pouring water. 
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169. ‘ He Is confidcred as a Ton made or 

* adopted, whom a mati takes as his own fon, 

* the boy being equal in clafs, endued with filial 

* virtues, acquainted with the merit of perform- 

* tfig ohfequies to his adopter^ and with the fin of 

* omitting them. 

170. ‘ In whofe manfions foever a male 

* child fhall be brought forth by a married wo- 

* man, whofe hujband has long been abfent, if the 

* real father cannot be dilcovered, but if it be 

* probable that he was of an equal clafs, that child 

* belongs to the lord of the unfaithful wife, and 
‘ is called a fon of concealed birth in his man- 
‘ fion. 

171. * A boy, whom a man receives as Iiis 

* own fon, after he has been deferted with- 

* out juft caufe by his parents, or by cither of 

* them, if one be dead, is called a fon rejc 61 ed. 

172. * A fon, whom the daughter of any 
‘ man privately brings forth in the houfe of her 

* father, if Ihe afterwards marry her lover, is 

* deferibed as a Ion begotten on an unmarried 

* girl. 

173. ' If a pregnant young woman marry, 
‘ whether her pregnancy be^^nown or unknown, 

* the male child in her womb belongs to the 

* bridegroom, and is called a fon received with 

* his bride. 

174. » ‘ He is called a fon bought, whom a 
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‘ man, for the fake of having a fon to perform hit 
‘ ohfequies^ purchafcs from his father and mo-? 
‘ therj whether the boy be equal or unequal to 
‘ himfelf in good qualities, for in clafs all adopted 
^ fons muft be equal. 

175. * He, whom a woman, either forlaken 
‘ by her lord or a widow, conceived by a fecond 
‘ hufband, whom (he took by her own defire, 

* though againft law, is called the fon of a wo- 

* man twice married; 

176. * If, on her fecond marriage, (he be ftill 

* a virgin, or if (he left her hufband under the 

* age of puberty and return to him at his fuU 
‘ age, (he muft again perform the nuptial cere- 
‘ mony, either with her fecond, or her young and 

* defected, hulband. 

177. ‘ He, who has loft his parents, or been 

* abandoned by them without juft caufe, and 

* offers himfelf to a man as bis fon, is called % 
‘ fon felfgiven. 

178. * A fon, begotten through luft on a 54 * 
‘ dra by a man of the pricftly clafs, is even as 

* a corpfe, though alive, and is thence called iif. 

* law a living corpfe; 

179. * But a fon, begotten by a man of the 

* fervile clafs on his female (lave, or on the fe- 

* male (lave of his male (lave, may take a 
‘ (hare of the heritage, if permitted by the otbef 
*‘fous: thus is the law eftablifhed. 
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i8o. * Thefe eleven fons (the fon of tlie wife, 

* and the reft as enumerated) are allowed by 
‘ wife legiftators to be fubftitutes in order for 

* fons of the body, for the fake of preventing a 

* failure of obrequies j 

iSi. ‘ Though fuch, as arc called fons for 

* that purpofe, but were produced from the 
‘ manhood of others, belong in truth to the fa- 

* ther, from whofe manhood they fcverally 

* fprang, and to no other, except by a juJl fSiion 

* of law. 

182. * If, among fcveral brothers of the 

* whole blood, one have a fon born. Menu 

* pronounces them all fathers of a male child 

* by means of that fon ; fo thatt if fuch nephew 
‘ would be the heir, the uncles have no power to 

* adopt fons: 

183. ‘ Thus if, among all the wives of the 

* fame hufband, one bring forth a male child, 
‘ Menu has declared them all, by means of 

* that for, to be mothers of male iflue. 

184. ‘ On failure of the beft, and of the next 
f beft, among thofo twelve fons, let the inferiour 

* in order take the heritage; but, if there be 

* many of equal rank, let all be fharers of the 

* eftat-j. 

185. ‘ Not brotijers, nor parents, but fons^ 
' ij living, or their male ijjue, are heirs to the de- 

* ceafed, but of him, who leaves no fon, nor a 
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* 72 or a daughter^ the father fhall take the 

* inheritance; and, if he leave neither father, nor 
‘ mother, the brothers. 

i8o. ‘ To three anceftors muH water be given 

* at their obfequies ; far three (^the father, his 
‘father, and the paternal grandfather') is the fu- 

* neral cake ordained : the fourth in defcent is 
‘ the giver of oblations to them, and their heir, if 
‘ they die without nearer defendants but the 

* fifth has no concern with the gift of the funeral 
‘ cake. 

187. * To the nearefi: fapinda, male or female^ 

* after him in the third degree, the inheritance 
‘ next belongs; then, on failure of fapindas and 
‘ of their iffuc, \.h& famdnodaca, or dirtant kinf- 
‘ man, fhall be the heir j or the fpiritual pre- 
‘ ceptor, or the pupil, or the fellowftudent, of the 

* deceafed: 

188. ‘ On failure of all thofe, the lawful 
‘ heirs arc fuch Brahmens, as have read the 

* three Vedas, as are pure in body and mind, as 
‘ have fubdued their palTions; and they muft 
‘ confequently offer the cake; thus the rites of 
‘ obfequies cannot fail. 

189. ‘ The property of a Brahmen fhall never 
‘ be taken as an efeheat by the king; this is a 
' fixed law; but the wealth of the other clafles, 

‘ on failure of all heirs, the king may take. 

190. ‘If the widow of a man, who died 
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‘ without a fon, raife up a fon to him by one of 

* his kinfmen, let her deliver to that fon, at his 
'full age, the colle 61 ed eftatc of the deceafed, 
‘ whatever it be. 

191. ‘If two foils, begotten by two fuccejjive 
‘ hujbands, imho are both dead, contend for their 
‘ property, then in the hands of their mother, 
‘ let each take, cxclufively of the other, his own 
‘ father’s eflate. 

192. ‘ On the death of the mother, let all 
‘ the uterine brothers, and the uterine fitters, if 
‘ unmarried, equally divide the maternal eftate: 

* each marriedJiJter fall have a fourth part of a 
‘ brother's allotment. 

193. ‘ Even to the daughters of thofe 
‘ daughters, it is fit, that fomething fhould be 
‘ given, from the affets of their maternal grand- 
‘ mother, on the fcore of natural afFedtion. 

194. ‘ What was given before the nuptial 
‘ fire, what was given on the bridal proceffion, 
‘ what was given in token of love, and what 
‘ was received from a brother, a mother, or a 
‘ father, are confidered as the fixfold feparate 

* property of a married woman : 

195. ‘ What fhe received after marriage 

* from the family of her hufband, and what 
‘ her affediionate lord may have given her, fhaii 
‘ be inherited, even if fhe die in his lifetime, by 
‘ her children. 
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196. ‘ It is ordained, that the property of a 

* woman, married by the ceremonies called 
‘ Brahma, Daiva, Arfia, Gdndharva, or Prd- 
^ jdpatya, Ihall go to her hufband, if fhc die 

* without iffue. 

197. ‘ But her wealth given on the marriage 

* called Afura, or on either of the two others, is 
‘ ordained, on her death without iffue, to bc- 
‘ come the property of her father and mother. 

198. ‘ If a widow, whofe hujband had other 

* wives of different claffes, ftiall have received 
‘ wealth at any time as a gift from her father, 

‘ and Jhall die without ifue, it fliall go to the 
‘ daughter of the Brdhmant wife, or to the ilTue 
" of that daughter, 

199. ‘ A woman fhould never make a hoard 
‘ from the goods of her kindred, which are 

* common to her and many; or even from the 

* property of her lord, without his afl'ent. 

200. ‘ Such ornamental apparel, as women 
‘ wear during the lives of their hufbands, the 
‘ heirs of thofe hufbands fhall pot divide among 
‘ themfelves; they, who divide it among them- 

* felves, fall deep into fn. 

201. ‘ Eunuchs and outcafts, perfons born 
‘ blind or deaf, madmen, idiots, the dumb, and 
‘ fuch as have lofl the ufe of a limb, are excluded 

I 

‘ from a fhare of the heritage; 

202. ‘ But It is juft, that the heirj who 


D 2 
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‘ knows his duty, fhould give all of them food 

* and raiment for life without flint, according to 

* the heft of his power: he, who gives them 

* nothing, finks afiuredly to a region of punifj- 

* ment. 

203. * If the eunuch and the reft fhould at 

* any time defire to marry, and if the nvife of the 

* eunuch Jhould raife up a fon to him by a man le- 
‘ gaily appointed^ that fon and the iffue of fuch, 

* as have children, lhall be capable of inheriting. 

204. ‘ After the death of the father, if the 

* eldeft brother acquire wealth by his own efforts 

* before partition^ a (hare of that acquifttion fhall 
‘ go to the younger brothers, if they have made 
‘ a due progrefs in learning ; 

205. ‘ And if all of them, being unlearned, 
‘ acquire property before partition by their own 
‘ labour, there (hall be an equal divifion of that 
‘ property without regard to the frfl born ; for it 
‘ was not the wealth of their father; this rule is 
‘ clearly fettled. 

206. ‘ Wealth, however, acquired by learn- 
‘ ing, belongs exclufively to any one of them, 
‘ %vho acquired it\ fo does any thing given by a 
‘ friend, received on account of marriage, or 
‘ prefented as a mark of refpeft to a gueft. 

207. ‘ If any one of the brethren has a com- 
‘ petence from his own occupation, and wants 

* not the property of his father, he may debar 
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* himfelf from his own fhare, fome trifle being 

*■ given him as a confideration, /a prevent future 

* 

208. ‘ What a brother has acquired by la- 

* hour or fkill, without ufmg the patrimony, he 

* fhall not give up without his affent; for it was 
‘ gained by his own exertion: 

209. ‘ And if a fon, by his own efforts, re- 

* cover a debt or property unjufly detained^ which 
‘ could not be recovered before by his father^ he 

* fhall not, unlcfs by his free will, put it into 
‘ parcenary with his brethren, fjnee in fa6t it 
‘ was acquired by himfelf. 

210 . * If brethren, once divided and living 

* again together as parceners, make a fccond 
‘ partition, the fharcs mu ft in that cafe be 

* equal j and the firft born fhall have no right of 

* deduiftion. 

2 j I. ‘ Should the eldeft or youngeft of feve.- 

* ral brothers be deprived of his fhare by a civil 

* death on his entrance into the fourth order, 

* or fhoLiid any one of them die, his vefted inter- 
ef in a fhare fhall not wholly be loft; 

21 2. ‘But, if he leave neither fon, nor ivife, 

* nor daughter, nor father, nor mother, his uter- 
‘ inc brothers and fillers, and fuch brothers as 
‘ were reunited after a feparation, fhall alfemble 
‘ and divide his fhare equally. 

21^. ‘ Any eldeft brother, who from avarice 
’ fhall defraud his younger brother, fhall forfeit 
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* the honours i^his prirnogenlture, be deprived 
‘ of his own fharc, and pay a fine to the king. 

214. ‘ All thofe brothers, who are addidted 
? to any vice, lofe their title to the inheritance: 

^ the firft born fhall not appropriate it to him- 
^ felf, but fhall give fliares to the youngeft, if 
‘ they be not 'uitious. 

2 J 5. ‘ If, auiong undivided brethren living 

* with their father, there be a common exertion 

* for common gain, the father fhall never make 

* an unequal divifion among them, when they 
‘ divide their families, 

216. ‘A fon, born after a divifion in the 

* lifetime of his father^ fhall alone inherit the 

* patrimony, or fhall have a fliare of it with the 
f divided brethren, if they return and unite 
‘ themfelves with him. 

217. ‘ Of a fon, dying childlefs and leaving 

* no widow j the father and mother fliall take the 
‘ eftate; and, the mother alfo being dead, the 
‘ paternal grandfather and grandmother fhall 
' take the heritage on failure of brothers and nc- 

* phexvs. 

218. ‘ When all the debts and wealth have 

* been juflly djUributed according to law, any 
« property, that may afterwards be difeovered, 

* fhall be fubje6l to a firailar diftribution. 

219. * Apparel, carriages, or riding horfes, 

^ and ornaments of ordinary value, which any of 

* the heirs had ufed by confent before partition. 
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* rice, water in a well or cijlern, female 

* Haves, family priefts, or fpiritual counfellors, 
‘ and pafture ground for cattle, the wife have 
‘ declared indlvifible, and Jtill to be ufed as be- 
' Jore. 

2 20, ‘ Thus have the laws of inheritance, 
‘ and the rule for the conduft of fons (whether 

* the fon of the wife or others) been expound- 

* ed to you in order: learn at prefent the law 
‘ concerning games of chance. 

221. ‘Gaming, either with inanimate or 
‘ with animated things, let the king exclude 
‘ wholly from his realm: both thofc modes of 

* play caufe deftrudtion to princes, 

2 22, ‘ Such play with dice and the like^ or by 

* matches between rams and cocks, amounts to 

* open theft; and the king muft ever be vigilant 

* in fupprefling both modes of play: 

223. ‘ Gaming with lifelefs things is known 

* among men by the name of dyuta\ bxit fa- 

* mahwaya fignifics a match between living 
*■ creatures. 

224. ‘ Let the king punifh corporally at dif- 

* cretion both the gameftcr and the keeper of a 

* gaming houfe, whether they play with inani- 
c mate or animated things: and men of the 
‘ fervile clafs, who wear the firing and other 
‘ marks of the twiceborn. 

225. ‘ Gamefters, publick dancers and fing- 



4© ON THE SAMEj AND ON THE 

* ers, revilers of fcripture, open hereticks, men 
‘ who perform not the duties of their feveral 
‘ clafles, and fellers of fpirituous liquor, let him 
' inftantly banifli from the town: 

226. ‘ Thofe wretches, lurking like unfeen 

* thieves in the dominion of a prince, conti- 

* nually harafs his good fubjedts with their viti- 

* ous cpndud, 

22y. ‘ Even in a former creation was this 
‘ vice of gaming found a great provoker of en-. 
‘ mity; let no fenfible man, therefore, addift 

* himfelf to play even for his amufement: 

228. ‘ On the man addidled to it, either pri- 

* vately or openly, let punilhment be inflidled 
‘ at the difcretion of the king. 

229. * A MAN of the military, commercial, 
‘ or fcrvile clafs, who cannot pay a fine, fhall 

* difeharge the debt by his labour: a prieft lhall 
‘ difeharge it by little and little. 

230. ‘ For women, children, perfons of crazy 
^ intellect, the old, the poor, and the infirm, 

‘ the king fhall order punlfliment with a fmall 

* whip, a twig, or a rope. 

231. ‘ Those minifters, who are employed 
‘ In publick affairs, and, inflamed by the blaze, 

* of wealth, mar the bufinefs of any perfon 

* concerned, let the king ftrip of all their pro- 
‘ perty. 

232. ‘ Such, as forge royal edidts, caufe dif- 
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* fenfions among the great minifters, or kill 

* women, priefts, or children, let the king put 

* to death; and fuch, as adhere to his enemies. 

233. ‘ Whatever bufinefs has at any time 
‘ been tranfafted conformably to law, let him 

* confider as finally fettled, and refufe to un- 

* ravel; 

234. ‘ But whatever bufinefs has been con- 

* eluded illegally by his minifters or by a judge, 
♦let the king himfelf reexamine; and let him 
‘ fine them each a tlioufand panas. 

235. ‘ The flayer of a prieft, a foldler or 

* merchant drinking arak, or a prieft drinking 

* arak, mead, or rum, he, who fteals the gold of 

* a prieft, and he, who violates the bed of his 

* natural or fpiritual father, are all to be con- 
‘ fidered refpeftively as offenders in the higheft 

* degree, except thofe^ ’wbofe crimes are not Jit to 
be named: 

236. ‘ On fuch of thofc four, as have not 

* actually performed an expiation, let the king 

* legally inflid; corporal punilhment, together 
‘ with a fine, 

237. ‘ For violating the paternal bed, let the 

* mark of z. female part be impreffed on the fore- 
‘ head with hot iron ; for drinking fpirits, a vint- 
‘ ner’s flag; for ftealing facred gold, a dog’s 
‘ foot; for murdering a prieft, the f^ure of a 

* headlefs corpfe; 
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238. * With none to eat with them, with 
‘ none to facrifice with them, with none to 
‘ read with them, with none to be allied by 

* marriage to them, abjedt and excluded from 

* all focial duties, let them wander over this 

* earth: 

239. ‘ Branded with indelible marks, they 

* lhall be deferted by their paternal and mater- 

* nal relations, treated by none with affedtion, 

* received by none with refpedl: fuch is the or- 
*■ dinance of Menu. 

240. ‘ Criminals of all the clafTes, having 

* performed an expiation, as ordained by law, 

* lhall not be marked on the forehead, but con- 

* demned to pay the higheft line: 

241. ‘ For crimes by a prieft, who had a 
‘ good character before his offence^ the middle 
‘ fine fhall be fet on him; or, if his crime was 
‘ premeditated, he lliall be banifhed from the 
' realm, taking with him his cfFcdls and his fa- 
‘ mily; 

242. ‘ But men of the other clafTes, who 

* have committed thofe crimes, though without 
‘ premeditation, lhall be ftripped of all their pof- 

* feflions; and, if their offence was premedi- 
‘ tated, fhall be corporally, or even capitally, 

* punifhed, according to circumfiances, 

243. ‘Let no virtuous prince appropriate 

* the wealth of a criminal in the higheft degree,* 
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‘ for he, who appropriates it through covetouf- 
‘ nefs, is contaminated with the fame guilt: 

244. ‘ Having thrown fuch a fine into the 
^ waters, let him offer it to Varuna; or let 

* him beftow it on fome prieft of eminent learn- 

■ jag in the ferijAurcs : 

245' ‘ Varun'a is the lord of puniniment; 
^ he bolds a rod even over kings; and a prieft, 

* who has gone through the whole Veda^ is 

* equal to a fovereign of all the world. 

246. ‘ Where the king abftains from receiv- 

■ ing to his oivn vje the wealth of fuch offenders* 
‘ there children {ire born in due fcafon and en- 
t joy long lives; 

247. ‘ There the grain of hufbandmen rifes 

* abundantly, as it was refpe(ftivcly fown; there 
‘ no younglings die, nor is one deformed ani- 

* mal born. 

248. ‘Should a man of the bafeft clafs, 

* with preconceived malice, give pain to Bnih- 
t mens, let the prince corporally punifti him by 
‘ various modes, that may raife terrour, 

249. ‘ A king is pronounced f qually unjuft 
‘ in rcleafing the man, who deferves punifti- 
‘ ment, and in punifhing the man, who de- 
‘ ferves it not: he is juft, who always inflicts 
t the punilhment ordained by law. 

250. ‘ Thefe eftablilhed rules for adminifter- 
‘ingjuftice, between two litigant parti-s, have 
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‘ been propounded at length under eighteen 
‘ heads. 

251. ‘Thus fully performing all duties re- 

* quired by law, let a king feek to 

* polTefs regions yet unpoflefled, and, when 

* they are in his polTclIion, let him govern them 
‘ well. 

252. ‘ His realm being completely arranged 

* and his fortrelTes amply provided, let him ever 

* ^rr^y the moft diligent care to eradicate bad 

* men refemhling thorny weeds, as the law di- 
‘ redts. 

253. ‘ By protecting fuch as live virtuoufly, 

* and by rooting up fuch as live wickedly, thofe 

* kings, whofe hearts are intent on the fecurity 
‘ of their people, ihall rife to heaven. 

254. ‘ Of that prince, who takes a revenue, 
‘ without retraining rogues, the dominions arc 
‘ thrown into diforder, and himfelf fhall be pre- 
‘ eluded from a ccleftial abode; 

255. ‘ But of him, whofe realm, by the 

* ftrength of his arm, is defended and free from 

* terrour, the dominions contin'ually flourifli, 

‘ like trees duly watered. 

256. ‘ Let the king, whofe emiflaries arc 
‘ his eyes, difeern well the two forts of rogues, 

* the open and the concealed, who deprive 
‘ other men of tl.eir wealth: 

257. ‘ Open rogues arc they, who fubfift by 
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‘ cheating in various marketable commodities; 

* and concealed rogues are they, who fteal and 
‘ rob in forefts and the like fecret places. 

258. ‘ Receivers of bribes, extorters of mo- 
^ ney by threats, dcbafers of metals, gamefters, 

* fortunetellers, impellers, and profelfors ofpal- 
‘ miftry; 

2 5:9. ‘ Elephant breakers and quacks, not per- 
‘ forming what they engage to perform, pre- 
‘ tended artills, and fubtil harlots; 

260. ‘ Thefe and the like thorny weeds, 

‘ overfpreading the world, let the king difeover 
‘ with a quick fight, and others, who a< 5 l ill in 
‘ fecret; worthlefs men, yet bearing the out- 

* ward ligns of the worthy. 

261. ‘ Having detefted them, by the means 
‘ of trully perfons difguiled, who pretend to 
‘ have the fame o'^cupation with them, and of 
‘ fpies placed in fcveral ftatlons, let him bring 
‘ them by artifice into his power: 

262. ‘ Then, having fully proclaimed their 

* refpedtive criminal ails, let the king inflidl 
‘ punilhment legally, according to the crimes 
‘ proved; 

263. ‘ Since, without certain.punilhment, it 
‘ is impollible to rdlrain the delinquency of 
‘ fcoundrels with depraved fouls, who fecretly 
‘ prowl over this earth. 

264. ‘ Muchfrequented places, cifterns of 
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* water, bake houfes, the lodgings of harlots, 
‘ taverns and vidlualling Ihops, fquares where 
‘ four ways meet, large w^ell known trees, 
‘ affemblies, and publick fpeitacles ; 

265. ‘ Old courtyards, thickets, the houfes 
‘ of artifts, empty manfions, groves, and gar- 

* dens; 

266. ‘ Thefe and the like places let the king 
‘ guard, for the prevention of robberies, with 
‘ foldiers, both llationary and patroling, as well 
‘ as with fecret w^atchmen. 

267. ‘ By the means of able fpies, once 
‘ thieves but reformed, who, well knowing the 

* various machinations of rogues, aflbeiate with 
‘ them and fdllow them, let the king detect and 

* draw them forth: 

268. ‘ On pretexts of dainty food and gra- 
‘ tifications, or of feeing fome wife prieft, ivho 

* could enfure their fuccefs, or on pretence of 
‘ 7 nock battles and the like feats of ftrength, let 
‘ the fpies procure an aflembly of thofe men. 

269. ‘ Such as refufe to go forth on thofe oc- 
‘ cafions, deterred by jormer punifloments, which 
‘ the king had hifliSled^ let him fei'z.e by force, 

* and put to death, on proof of their guilt, with 
‘ their friends and kinfmen, paternal and ma- 
‘ ternal, if proved to be their confederates. 

270. ‘ Let not a juft prince kill a man con- 
‘ viifted of fiinple theft, unlefs taken with the 
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* mainer or with implements of robbery; but 
‘ any thief, taken with the mainer, or with 
‘ fuch implements, let him deftroy without hc- 
‘ fitation; 

271. ‘ And let him (lay all thofe, who give 
‘ robbers food in towns, or fupply them with 
‘ implements, or afford them (belter. 

272. ‘ Should thofe men, wdio are appointed 
‘ to guard any diftrii^ts, or thofe of the vicinity, 
‘ who were employed for that purpofe, be neu- 
‘ tral in attacks by robbers and inadlive in feiz- 

* ing them^ let him inftantly punilh them as 
‘ thieves. 

273. ‘ Iflm, who lives apparently by the 
‘ rules of his clafs, but really departs from thofe 
‘ rules, let the king fcvercly punlQi by line, as a 
‘ wretch, wdio violates his duty. 

274. ‘ They, who give no affidancc on the 
‘ plundering of a town, on the forcible breaking 
‘ of a dike, or on feeing a robbery on the high- 
‘ w’ay, (ball be banifhed with their cattle and 
‘ utenhls. 

27 y ‘ Men, who rob the king’s treafure, or 
‘ obftinately oppofe his commands, let him de- 
‘ ftroy by various modes of juft punilhment; 

* and thofe, who encourage his enemies. 

276. ‘ Of robbers, who break a wall or 

* partition, and commit theft in the night, let 
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‘ the prince order the hands to be lopped ofT, 

* and theinfelves to be lixed on a lharp ftake. 

277. ‘ Two fingers of a cutpurfe, the thumb 

* and the indcx^ let him caufc to be amputated 

* on his firft conviiflion; on the fecond, one 

* hand and one foot; on the third, he fhall fuffer 
‘ death. 

278. ‘ Such, as give thieves fire, fuch as give 
‘ them food, luch as give them arms and apiirt- 
' inents, and fuch as knowingly receive a thing 
‘ ftolen, let the king punifh as he ivouldpunJh a 

* thief. 

279. ‘ The breaker of a dam to fecure a pool, 

* let him punilh by long immerfion under 

* water or by keen corporal fufFcring; or the of- 
‘ fender thall repair it, but muft pay the higheft 
‘ miildt. 

280. ‘ Thofc, who break open the treafury, 

* or the arfenal, or the temple of a deity, and 

* thofe, who carry off royal elephants, horfes, 
‘ or cars, let him without hefitation deftroy. 

281. ‘ He, who fhall take away the water of 
‘ an ancient pool, or fhall obftrudl a watercourfe, 
‘ muft be condemned to pay the loweft ufual 
‘ amercement. 

282. ‘ He,- who fhall drop his.ordure on the 

* king’s highway, except in cafe of neceffity, 

* fhall pay two panas and immediately remove 
' the filth; 
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283. ‘ But a perfon in urgent neceffity, a 

* very old man, a pregnant woman, and a child, 

* Only deferve reproof, and (hall clean the place 
‘ thcmfelves: that is a fettled tulc; 

284. ‘ All phyficians and fnrgeons adfing 

* unlkilfully in their feveral profeffions, muft 
‘ pay for injury to brute anirtials the loweft, but 
‘ for injury to human creatures the middle, 
‘ amercement; 

285. ‘ I’liE breaker df*a footbridge, of a pub*- 

* lick flag, of a palifade, and of idols made of 
‘ cla)\ fhall repair what he has broken, and pay 
‘ a multft of five hundred punas, 

286. ‘ For mixing impure with pure com- 

* modifies, for piercing fine gems, as diamonds 
‘ or rulfiesi and for boring j>ear-ls or hferiour 
‘ gems improperly, the fine is the loweft of the 
‘ three; but damages mujl always be paid, 

28,7. ' The man, who fhall deal unjuftly 
‘ with purchafers at a fair price by delivering 
‘ goods of Itfs value^ or lhaii fell at a high price 

* goods of ordinary value^ fhall pay according to 
‘ circumfiances, the loweft or the middle arnerco- 
‘ mentl 

288. * Let the king place all prifons near a 

* publick road, where offenders may be febn 
' wretched or disfigured; 

289. ‘ Him, who breaks down a publick 
‘ wall, him, who fills up a publick ditch, him, 

VOL. VI. E 
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* who throws down a publick gate, the king fhall 

* fpeedily banifh. 

290. ‘ For all facrifices to deftroy innocent 

* men, the punifhment is a fine of two hundred 
*■ panas\ and for machinations with potfonoiis 

* roots, and for the various charms and witch- 

* cries intended to kill, by perfons not efFe^Hng 

* their purpofe. 

291. ^ The feller of bad grain for good, or of 

* good feed placed at the top of the bag^ to con- 

* ceal the bad belonv^ and the deftroyer of known 

* landmarks, muft fuffer fuch corporal punifh- 

* ment as will disfigure them; 

292. * But the mofi: pernicious of all de- 

* ceivers is a goldfmith, who commits frauds; 
‘ the king {hall order him to be cut piecemeal 

* with razors, 

293. ‘ For ftealing implements of hufban- 

* dry, weapons, and prepared medicines, let 

* the king award puniihment according to the 
‘ time and according to their ufe. 

294. ‘The king, and his council, his me- 

* tropolis, his realm, his treafure, and his army, 

* together with his ally, are the feven members 

* of his kingdom; whence it is called Septdnga: 

295. ' Among thofe feven members of a 

* kingdom, let him confider the ruin of the 
‘ firft, and fo forth in order, as the greateft ca- 

* lamity; 
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296. ‘ Yet* in a fevenparted kingdom herff 

* below, there is no fupremacy among the fe- 
‘ veral parts, from any preeminence in ufeful 
‘ qualities: but all the parts muft reciprocally 
‘ fupport each other, like the three ftaves of a 

* holv mendicant: 

297. ‘ lu thefe and thofe a 61 s, indeed^ this 
‘and that member maybe diftinguilhed; and 

* the member, by which any affair is tranf- 

* ailed, has the preeminence in that particular 
‘ affair. 

298. * When the king employs emiffarics, 
‘ when he exerts power, when he regulate? 
‘ publick bufinefs, let him invariably know both 

* his own ftrength and that of bis enemy, 

299. * With all thetr feveral diftreffes and 
‘ vices: let him then begin his operations, hav- 

* ing maturely conhdered the greater and lefs 
‘ importance of particular aBs: 

300. ‘ Let him, though frequently difappointed^ 
‘ renew his operations, how fatigued foever, 

* again and again: fince fortune always attends 
‘ the man, who, having begun well^ ftrenuoufly 
*■ renews his efforts, 

301. ‘ All the ages, called Satya, Trctd, 

* Dwdpara^ and Cali, depend on the conduct of 
‘ the king; who is declared in turn to reprefent 
‘ each of thofe ages: 

302. * Sleeping, he is the Cali age; waking 

£ 2 
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‘ the Dwapara; exerting himfelf in a<flion, the 

* Tretd ; living virtuoufly, the Satya, 

303. ‘ Of Indra, of Su'rva, of Pavana, 

* of Yama, of Varuna, of Chandra, of 

* Agni, and of Prit’hivi, let the kiiig emulate 

* the power and attributes. 

304. * As Indra flieds plentiful fhowers 
‘ during the four rainy months, thus let him, 

* afting like the regent of clouds, rain juft gra- 
‘ tifications over his kingdom: 

305. ‘ As Su'rya with ftrong rays draws up 

* the water during eight months, thus let him, 
'* performing the fundion of the fun, gradually 

* draw from his realm the legal revenue: 

306. ‘ As Pavana, when he moves, per* 
‘ vadcs all creatures, thus let him, imitating 

* the regent of wind, pervade all places by his 

* concealed emiffaries: 

307. * As Yama, at the appointed time, 

* punifhes friends and foes, or thofe who revere^ 

* and thofe who contemn^ him^ thus let the king, 

* refembling the judge of departed fpirits, 

* puniftx offending fubjedts: 

308. ' As Varuna moft affuredly binds the 
‘ guilty in fatal cords, thus let him, reprefent- 
‘ ing the genius of water, keep offenders in 
‘ clofe confinement: 

309. ‘ When the people are no lefs delighted 

* on f'*eing the king, than on feeing the full 
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* moon, he appears in the character of Chan- 

‘ DRA : 

310. ‘ Againft criminals let him ever be ar- 
‘ dent in wrath, let him be fplendid in glory, 
‘ let him confume wicked minifters, thus 
‘ emulating the functions of Agni, regent of 
‘ fire. 

311. ‘As Pflir’iirvl fupports all creatures 

* equally, thus a king, fuftaining all fubje£ts, 
‘ refembles in his office the goddefs of earth. 

312. * Engaged in thefe duties and in other's, 
‘ with continual adivity, let the king aiove all 
‘ things reftrain robbers, both in his own terii- 
‘ torics and in thole of other princes ,-ivliich 
‘ they come, or in Kvhich they feek refuge, 

313. ‘ Let him not, although in the great- 
‘ eft diftrefs for money, provoke Brahmens to 
‘ anger by taking their property, for they, once 
‘ enraged, could immediately by facrifices and 

* imprecations deftroy him with his troops, ele- 
‘ phants, horfes and cars. 

314. ‘ Who, without perilhing, could pro- 
‘ voke thofe holy men, by whom, that is, by 
‘ whofe anceftors, under Brahma', the allde- 
‘ vouring fire was created, the fea with waters 
‘ not drinkable, and the moon with its wane 
‘ and increafe.^ 

315. ‘ What prince could gain wealth by 

* opprefting thofe, who, if angry, could frame 
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* other worlds and regents of worlds, could give 

* being to new gods and mortals ? 

316. ‘ What man, defirous of life, would 

* injure thofe, by the aid of whom, is, by 

* ivhofe oblations, worlds and gods perpetually 

* fubfift"; thofe who are rich in the learning of 

* the VMa? 

317. * A Brahmen, whether learned or igno- 

* rant, is a powerful divinity; even as fire is a 
‘ powerful divinity, whether confecrated or 

* popular. 

318. * Even in places for burning the dead, 
‘ the bright fire is undefiled; and, when pre- 

* fented with clarified butter at fubfequent facri- 
‘ fices, blazes again with extreme fplendour: 

319. ‘ Thus, although Brahmens employ 

* themfelves in all forts of mean occupation, 

* they muft invariably be honoured; for they 

* are fomething tranfcendently divine. 

320. * Of a military man, who raifes his 

* arm violently on all occafioris againfl the 

* prieftly clafs, the prieft himfelf fhall be the 
‘ chaf|:ifer; fince the foldier originally proceed- 

* ed from the Brahmen, 

321. ‘ From the waters arofe fire; from the 

* pr eft, the foldier; from ftone, iron : their all- 
*. penetrating force is ineffedtual in the places, 
‘ whence they refpcdtively fprang, 

322. ‘ The military clafs cannot profper 
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* without the facerdotal, nor can the facerdotal 
‘ be raifed without the military: both clafles, by 
‘ cordial union, are exalted in this world and 
‘ in the next. 

323 * Should the king ie near his end through 
''fame incurable difeafe, he muft bellow on the 

* priclls all his riches accumulated from legal 
‘ fines; and, having duly committed his king- 
‘ dom to his fon, let him fcek death in battle, or, 

* if there be no war, by abjtaining from food. 

324. ‘ Thus conduding himfelf, and ever 
' firm in difcharging his royal duties, let the king 
‘ employ all his miniflers in ads beneficial to his 

* people. 

325. ‘ Thefe rules for the condudof a mi- 
‘ litary man having been propounded, let man- 

kind next hear the rules for the commercial 

* and fervile claffes in due order. 

326. ‘ Let the Vaifya, having been girt with 

* his proper facrificial thread, and having mar- 

* ried an equal wife, be always attentive to his 
‘ bufincfs of agriculture and trade, and to that of 
‘ keeping cattle; 

327. ‘Since the lord of created beings, hav- 

* ing formed herd, and flocks, intrufled them to 
‘ the care of the Vaifya, while he intrufled the 
‘ whole human fpecies to the Brahmen and the 
‘ CJhatriya: 

328. ‘ Never mufl a Vaifya be difpofed to fay. 



5ti ON THE SAME; AND ON THE 

I keep no cattle;” nor, he being willing to 

* keep them, muft they by any means be kept 

* by men of another clafs. 

329. ‘ Of gems, pearls, and coral, of iron, 

* of woven cloth, of perfumes and of liquids, let 

* him well know the prices both high and low: 

330. ‘ Let him be (killed likewil’e in 

^ manner ^Towing feeds', and in the bad or 
^ good qualities of land; let him alfo perfcdfly 

* know th ecorredf modes pf m?afuring and 
‘ weighing, 

331. * The excellence or defeds of commo- 

* dities, the advantages and difadvantages of 

* different regions, the probable gain or lofs on 
^ vendible goods, and the means of breeding 

* cattle with large augmentation; 

332. ‘ Let him know the juft wages of fer- 

* vants, the various dialeds of men, the beft 

* way of keeping goods, and •whatever elfe he~ 
‘ longs to purchafe and (ale, 

333. ‘ Let him apply the moft vigilant care 

* to augment bis wealth by performing his duty; 

* and, with great folicitude, let him give nou- 

* rifhment to all fentient creatures. 

334. < Servile attendance on Brahmens 
‘ learned in the Veda-, chiefly on fuch as keep 
‘ houfe and are famed for virtue, is of itfelf the 
^ higheft duty of a Shdra, and leads him te 
‘ future beatitude: 
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225 - ‘ Pure in body and mind, humbly fcrving 

* the three higher clafTes, mild in fpeech, never 
‘ arrogant, ever fceking refuge in Brahmens 

* principally, he may attain the mod: eminent 

* dais in another tranfmigration, 

3j6. ‘ Tins clear lyftem of duties has been 
‘ promulgated for the four clalTes, when they 
arc not in dllbrefs for fubfiftence; now learn 

* in order their fcveral duties in times of necef- 

^ ijty.' 



CHAPTER THE TENTH. 


On the mixed Clajfes', and on ‘Times of Dijtrefs. 


1, ‘ Let the three twiceboni clalTes, rcmain- 

* ing firm in their fevcral duties, carefully read 

* the Veda j but a Brahmen muft explain it to 

* them, not a man ^‘the other two clajfes: this 

* is an eftablilhed rule. 

2. * The Brahmen mufi: know the means of 

* fubfifience ordained by law for all the clafiTes, 

* and mufi declare them to the rcfi: let him- 

* felf likewifc adl in conformity to law, 

3, ‘ From priority of birth, from fuperiority 

* of origin, from a more exadl: knowledge of 
‘ fcripture, and from a difiindion in the facri- 

* ficial thread, the Brahmen is the lord of all 
*■ clafies. 

4, ‘ The three twiceborn clafies are the fa- 

* cerdotal, the military, and the commercial; 

* but the fourth, or fervile, is onccborn, that is^ 

‘ has no fecond birth from the gayatri, and wears 

* no thread: nor is there a fifth pure clafs. 

5. ‘In all clafiTes they, and they only, who 

* are born, in a direct order, of wives equal iu 
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* clafs and virgins at the time of marriage, are 

* to be coniidered as the lame in dal’s ‘wii/i their 

* fathers : 

6. ‘ Sons, begotten by twiceborn men, on 

* women of the dal's next immediately below 

* them, wile leglflators call fimilar, not the fame^ 

* in clafs ivith their parents, becaufe they are 

* degraded, to a middle rank between both, by the ' 

* lownefs of their mothers: they are named in 

* order, Murdhabhilhida, Mahilhya, and Ca- 

* rana, or Cayall’ha j and their feveral employ^ 

* ments are teaching military exercifes ; mufick, 

* aftronomy, and keeping herds; and attendance on 

* princes. 

7. * Such is the primeval rule for the fons 
‘ of women one degree lower than their hujbands: 

* for the Tons of women two or three degrees 

* lower, let this rule of law be known. 

8. ‘ From a Brahmen, on a wife of the Vaifya 

* clafs, is born a fon called ^mbaJJot'ha, or 

* Vaidya, on a ^udra wife a Nijhada, named 

* alfo Pdrafava: 

9. * From a CJhatriya, on a wife of the SUdra 

* clafs, fprings a creature, called Ugra, with a 

* nature partly warlike and partly fervile, fero- 

* cious in his manners, cruel in his ads. 

10. * The fons of a Brdhmen by women of 
‘ three lower claffes, of a CJJoatriya by women of 

* two, and of a Faifya by one lower clafs, are 
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*■ called apafuddb, or degraded below their fa- 
‘ thers, 

11. ‘ From a Cfatriya, by a Brdhmeni wife, 
‘ fprings a Suta by birth; from a Iwifya^ by a 
< military or facerdotal wife, fpring a Mdgadha 
‘ and a Vaideha. 

12. ‘ From a Sudra^ on women of the com- 

* mercial, military, and prieftly clafiTes, are born 
^ fons of a mixed breed, called A'yogava, Cfiat- 
‘ trt, Ckandd/a^ the lowed: of mortals. 

13. * As the Ambajht'ha and Ugra, born in 
‘ a diredl order with one clafs between thfe of 
‘ their parents, are confidercd in law, fo are the 

* CJhattri and the Vaideha, born in an inverle 
‘ order with one intermediate clajsand all four 

* may be touched without impurity. 

14. * Thoie fons of the twiceborn, who are 

* begotten on women without an interval [^An- 

* iara) between the clafles mentioned in order, 
‘ the wife called Anantaras, giving them a di- 

* finSi name from the lower degree of their 
‘ mothers. 

15. ‘ From a Brahmen, by a girl of the TJgra 
‘ tribe, is born an A'vnta; by one of the Am- 

* baft’ha tribe, an Ablnra’, by one of the A'y 6 ~ 
‘ gava tribe, a Dhigvana. 

16. ‘ The A'ydgava, the Cfmttri, and the 

* Chanddla, the loweft of men, fpring from a 

* Sudra in an inverfe order of the claffes, and 
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* arc, therefore, all three excluded from the per- 
for mane e of cbfequies to their anceftors; 

17. ‘ From a Vaifya the Magadha and Vaide~ 

‘ ha, from a Cjhatriya the Suta only, are born 
‘ in an inverfe order; and they are three other 
‘ Ions excluded from funeral rites to their fathers. 

18. ‘ The Ion of a Nifoada, by a woman of 

* the Sudra clafs, is by tribe a Puccafa\ but the 

* lou of a Sudra by a Nijhddt woman, is named 
‘ Cuccutaca. 

19. ‘ One, born of a Cfsattri by an Ugrd, is 

* called Swapdea] and one, begotten by a Vdide- 

* ha on an Ambajl't/u wife, is called Vena. 

20. ‘ Thofe, whom the twiceborn beget on 

* women of equal clafles, but who perform not 
‘ the proper ceremonies of ajfuming the thready 

* and the like, people denominate Vrdtyas, of 

* excluded fiom the gdyatri. 

21. ‘ From fuch an outcaft Brahmen IpringS 

* a fon of a finful nature, who, in diferent coun~ 
‘ tries is named a Bhurjacantaca, an A'vantya, 

* a Vdtadhdna, a Pufopadha, and a Sate'ha: 

22. ‘ From fuch an outcaft Cjhatriya comes 

* a fon called a f holla, a Malla, a Nich’hivi, a 
‘ Nat a, a Car ana, a C hafa, and a Dravira: 

23. ‘ From luch an outcaft Vaifya is born a 
‘ fon called Sudhanwan, Chdrya, Cdrufsa, Vi- 

* janman, Maitra, and Sotwata. 

24. ‘ By intermixtures of the clalTes, by their 
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* marriages with women who ought not to be 

* married, and by their omiffion of prefcribed 
‘ duties, impure clafTes have been formed. 

25. * Those men of mingled births, who 

* were born in the inverfe order of claircs, and 

* who intermarry among thcmfelves, I will now 

* compendioufly deferibe. 

26. ‘ The Sutay the Vaidilha^ and the Chnn- 

* ddta.y that loweft of mortals, the Mdgadha^ the 

* CJhattn by tribe, and the Aydgava^ 

27. * Thefe hx beget fimilar fons on women 

* of their own claffes, or on women of the fame 

* clafs with their mothers; and they produce 
‘ the like from women of the two hicjheil 

* clafles, and of the loweji: 

28. ‘ As a twiceborn fon may fpring from a 

* Brahmen by women of two clafles out of 
‘ three, a fimtlar fon, when there is no interval, 

* and an equal Jon from a womati of his own 
‘ dais, it is thus in the cafe of the low tribes 

* in order. 

29. * Thofe fix beget, on wpmen of their 

* own tribes, reciprocally, very many defpica- 

* ble and abjedl races even more foul than their 

* begetters. 

30. ‘ Even as a Sudra begets, on a Brdhment 

* woman, a fon more vile than himfelf, thus 
‘ any other low man begets, on •woman of the 

* four clafles, a fon yet lower. 
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31. ‘ The fix low claffes, marrying inverfely, 

* beget fifteen yet lower tribes, the bafe pro- 

* duclng ftill bafer; and in a direS order they 

* produce f-fteen more. 

32. * A DafyUt or outcaft of any pure clals» 

* begets on an Ayogavt woman a Sairindhra,. 
‘ who (hould know how to attend and to drcls 

* his mafterj though not a Have, he muft live 
‘ by flavifli work, and may alfo gain fubfiftencc 

* by catching wild beafts in toils : 

33. ‘A Vaideha begets on her a fwect voiced 

* Maitriyaca^ who, ringing a bell at the ap- 

* pearance of dawn, continually praifes great 

* men: 

34. ‘ A Nipdda begets on her a Margava, 

‘ or Dd/a^ who fublifts by his labour in boats, 

* and is named Cnherta by thofe, who dwell in 
‘ A'ry&verta, or the land of the venerable. 

35. ‘ Thofe three of a bafe tribe are feverally 
'•begotten on A'yogam women, who wear the 

* clothes of the deceafed and eat reprehenfible 
‘ food. 

36. * From a Nijhdda fprings by a woman of 
‘ the Vaideha tribe t a Cdrdvara^ who cuts Ica- 

* thcr, and from a Vaideha fpring by women of 

* the Carivara and Nifliada cafs, an Andhra 
‘ and a Mida^ who muft live without the town. 

37. * From a Chanddla, by a Vaiddht woman, 

* comes a Pdndufdpdcat who works with cane 
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* and reeds; and from a NiJJjdda, an Ahhidicaf 
‘ who adts as a jailor. 

j8. ‘ From a Chanddla, by a Fuccas'i woman, 

* is born a Sopdca^ who lives by punifhing crimi- 

* nals condemned by the king, a fmful wretch 
‘ ever defpifed by the virtuousi 

30. ‘ A Nijfiddt woman, by a Chanddla^ pfo- 

* duces a Ton called Antyavafayin^ employed iti 
® plates for burning the deadj contemned even 

* by the contemptible. 

40. ‘ Thefe, among various mixed clalTes, 
‘ have been deferibed by their feveral fathers 
' and mothers; and, whether concealed or open, 

* they may be known by their occtipations. 

41. * Six fons, three begotten on women of 

* the fame clafs, and three on women of lower 

* clafles, muft perform the duties -of twiceborn 
‘men; but thofe, who are born in an inverfe 

* order^ and called lowborn, are equal, in refpedb 
‘ of duty, to mere Siidras. 

42. ‘ By the force of extreme devotion and 
‘ of exalted fathers, all of them may rife in time 

* to high birth, as by the reverfe they may fink 

* to a lower ftate, in every age among mortals 

* in this inferiour world. 

43. ‘The following races of Cfjatriyas^ by 
their omiflion of holy rites and by feeing no 

^ Brdhmens, have gradually funk among men to 
‘ the loweft of the four clalTes; 
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44. ‘ Pound'racasy Odras, and Draviras*^ 

* Cdmbojas^ Tavanas^ and Sacas; Pdradas^ 

* Pa A lava jy Chinas, Cirdtas, Deradas, and 

* Chafas, 

45. ‘ All thofe tribes of men, who fprang 
‘ from the mouth, the arm, the thigh, and the 

* foot of Brahma', but who became outcafts by 

* having negledltd their duties, are called Dajyus, 

* or plunderers, whether they fpeak the language 

* of Mlechch'has, or that of A'ryas. 

46. ‘ Those fons of the twiceborn, who are 

* faid to be degraded, and who are confidered as 

* lowborn, fhall fubfift only by fuch employ- 

* ments, as the twiceborn defpife. 

47. * Sutas muft live by managing horfes and 
‘by driving carsj Ambajht'bas, by curing dif- 

* orders; Vaidehas, by waiting on women; Md~ 
‘ gadhas, by travelling with merchandize; 

48 . ‘ Nijhddas, by catching fidi; an Ayogava, 
‘ by tlie work of a carpenter; a Mida, an An- 

* dhra, and (the fons of a Brahmen by wives of 
‘ the Vaideha and Ugra clalTes, refpe<Slvely called) 
‘ a Chunchii and a Madgu, by flaying beafts of 

* the foreft; 

49. ‘ A CJhattri, an Ugra, and a Puccafa, 
‘ by killing or confining fuch animals as live in 
‘ holes: Dhigvanas, by felling leather; Uenas, 

‘ by ftriking mufical iiiftrumcnts: 

VOL. VI. 


r 
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50. * Near large publick trees, in places fof 

* burning the dead, on mountains, and in 
‘ groves, let tbofe tribes dwell, generally known, 

‘ and engaged in their feveral works. 

51. ‘ The abode of a Chanddla and a Swa- 
»pdea muft be out of the town; they muft not 

* have the ufe of entire vefl'ek; their foie wealth 

* muft be dogs and aftes: 

52. ‘ Their clothes muft be the mantles of 

* the deceafed; their dilhes for food, broken 
‘pots; their ornaments, ruftyiron; continually 
‘ muft they roam from place to place : 

53. ‘ Let no man, who regards his duty re- 
‘ ligious and civil, hold any intercourfe with 

* them; let their tranfadions be confined to 
‘ themfelves, and their marriages only between 
‘ equals: 

54. ‘ Let food be given to them in pot- 
‘ {herds, but not by the hands of the giver; 

and let them not walk by night in cities or 
‘ towns: 

55. ‘ By day they may walk about for the 
‘ purpofe of work, diftinguiflied by the king’s 
‘ badges; and they ftiall carry out the corpfe of 
‘ every one, who dies without kindred: fuch 
‘ is the fixed rule. 

y6. ‘ I’hey fhall ahvays kill thofe, who are 
‘ to be flain by the fcntence of the law, and by 
‘ the royal warrant; and let them take tht 
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* clothes of the flaiii, their beds, and theit or- 

* naments. 

57. ‘Him, who was born of a finful mother, 

* and confequently in a low clafs, but is not 
‘ openly known, who, though worthlefs in 
‘ truth, bears the femblance of a worthy man, let 

* people difeover by his a(fis: 

58. ‘ Want of virtuous dignity, harfhnefs of 
‘ fpecch, cruelty, and habitual neglefi of pre- 
‘ feribed duties, betray in this w'orld the fon of 

* a criminal mother. ^ ^ 

59. ‘ Whether a man of debafed birth aflume 

* the character of his father or of his mother, 

‘ he can at no time conceal his origin: 

60. ‘ He, whofe family had been exalted, 

‘ but whofe parents^ were criminal in marrying, 

‘ has a bafe nature, according as the offence of 

* his mother was great or fmall. 

61. * In whatever country fuch men are 
‘ born, as deftroy the purity of the four claffes, 

‘ that country foon periflies together with the na- 

* tives of it. 

62. ‘ Defertion of life, without reward, for 

* the fake of preferving a prieft or a cow, a wo- 
‘ man or a child, may caufe the beatitude of 
‘ thofe bafeborn tribes. 

63. Avoiding all injury to animated beings^ 
‘ veracity, abftinence from theft, and from unjujl 

* feizure of property^ cleanlincft, and command 

F 2 
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‘ over the bodily orgarts, form the compendious 
‘ fyftem of duty, which Menu has ordained for 
‘ the four clafles. 

64. ‘ Should the tribe fprung from a Brdh~ 

‘ men^ by a Sudra woman, produce a fuccejjion of 
‘ children by the marriages of its women with 
‘ other Brahmens, the low tribe Ihall be raifed 
‘ to the highell in the feventh generation. 

65. As the fon of a Siidra may thus attain 
‘ the rank of a Brahmen, and as the fon of a 
‘ Brahmen may fmk to a level with Siidras, even 
‘ fo muft it be with him, who fprings from a 
‘ Cfatriya] even fo with him, who was born 
‘ of a Vaijya. 

66. ‘ If there be a doubt, as to the preference 
‘ between him, "who was begotten by a Brahmen 
‘ for his plcafurc, but not in wedlock, on a Siidra 
‘ woman, and him, who was begotten by a 
‘ Sudra on a Brdhmeni, 

67. ‘ Thus is it removed; he, who was be- 
* gotten by an exalted man on a bafe woman, 
‘ may by his good ads become refpedable; but 
‘ he, who was begotten on an exalted woman 
‘ by a bafe man, muft himfclf continue bafe : 

68. ‘ Neither of the two (as the law is fixed). 
‘ fliall be girt with a facred firing; not the for- 
‘ mcr, becaufc his mother was low; nor the 
‘ fecond, bccaufe the order of the clafles was in- 
‘ verted. 
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69. * As good grain, fprlnglng from good 
“ foil, is in all refpefts excellent, thus a man, 
'* fpringing from a rcfpe< 3 :able father by a refpeft- 
‘ able mother, has a claim to the whole inftitu- 

* tion of the twice born. 

70. ‘ Some fages give a preference to the 

* grain ; others to the field; and others confider 
■* both field and grain; on this point the decifioti 

* follows: 

71. ‘ Grain, caft into bad ground, wholly 
‘ perifhes, and a good field with no grain fown 

* in it, is a mere heap of clods; 

72. ‘ But fince, by the virtue of eminent fa- 

* thcrs, even the fons of wild animals, as Rilh- 
^ yafringa, and others^ have been transformed 

* into holy men revered and extolled, the pa- 

* ternal fide, therefore, prevails. 

73. ‘ Brahma' himfelf, having compared a 

* Sudra, who performs the duties of the twice- 

* born, with a twiceborn man, who does the 
‘ a(£ts of a Sudra^ faid; “ Thofc two are neither 
“ equal nor unequal,” that is, they are neither 
^ equal in rank^ nor unequal in bad conduSl, 

74. ‘Let fuch Brahmens as are intent on the 

* means of attaining the fupreme godhead, and 

* firm in their own duties, completely perform 

* in order, the fix following afts: 

75. ‘ Reading the Vedas, and teaching others 
‘ to read them, facrificing, and alfifting others to 
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* facrifice, giving to the poor, if tbemfelves 

* enough, and accepting gifts from the virtuous, if 
« themfelves are poor, are the fix prefcribed adts 

* of the firftborn clafs; 

76. ‘ But, among thofe fix at 5 is of a Brihmen, 

‘ three are his means of fubfiftence; afiifting to 

* facrifice, teaching the Veaas, and receiving 
f gifts from a purchanded giver. 

77. ‘ Three aits of duty ceafe with the Brah- 

* men, and belong not to the Cfatriya^, teaching 
the Vedas, oificiating at a facrifice, and, thirdly, 

‘ receiving prefents: 

78. ‘ Thofe three are alfo (by the fixed rule 

* of law) forbidden to the Vaifya; fince Menu, 

* the lord of all men, prefcribed not thofe aits to 
*• the two clafes, military and commercial. 

79. ‘ The means of fubfiftence, peculiar to 
‘ the Cjhatriya, are bearing arms, either held for 

* ftriking or miflile; to the Vaifya, merchandize, 

* attending on cattle, and agriculture: but voith 
‘ a view to the next life the duties of both are 
‘ almfgiving, reading, facrificing. 

80. ‘ Among the feveral occupations for gain- 

* ing a livelihood the moft commendable refpeit- 

* ively for the facerdotal, military, and mercan- 

* tile clalTes, are teaching the Veda, defending 
‘ the people, and commerce or keeping herds 
‘ and flocks. 

Si. ‘ Yet a Brahman, unable to fubfift by his 
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* duties juft mentioned, may live by the duty of 

* a foldier; for that is the next in rank. 

82. ‘If it be alked, how he muft live, fhould 
‘ ho be unable to got a fufiftence by either of 

* thofe employments; f&e anfwer ts, he may 

* fubfift as a mercantile man, applying himfelf 
‘ in perfon to tillage and attendance on cattle: 

83. ‘ But a Brahmen and a CJhatriya, obliged 

* |to fubfift by the acfts of a Vaifya^ muft avoid 
^ with care, if they can live by keeping herds, the 
‘ bufmefs of tillage, which gives great pain to 
^ fentient creatures, and is dependant on the la^- 

* hour of others, as bulls and fo forth. 

84. ‘ Spme are of opinion, that agriculture is 
‘excellent; but it is a mode of fubfiftence, 

* which the benevolent greatly blame; for the 

* ironmouthed pieces of wood not only wound 
‘ the earth, but the creatures dwelling in it. 

85. ‘ If, through want of a virtuous liver 
‘ lihood, they cannot follow laudable occupa- 

* tions, they may then gain a competence of 
‘ wealth by felling conjmodities ufually fold 
‘ by merchants, avoiding what ought to bp 

* avoided: 

86. ‘ They muft avoid felling liquids of all 

* forts, dreffed grain, feeds of tila, ftones, fait, 

‘ cattle and human creatures; 

87. ‘ All woven cloth dyed red, cloth made 
^ of fana, of cfnmd bark, and of wool, even 
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* though not red; fruit, roots, and medlclnat 
‘ plants; 

88. * Water, iron, poifon^ flelhmeat, the 

* moonplant, and perfumes of any fort; milk, 

* honey, buttermilk, clarified butter, oil of tilay 
‘ wax, fugar, and blades of r«j'<z-grals; 

89. ‘ All hearts of the foreft, as deer and the 

* like; ravenous hearts, birds, and JiJh\ fpi- 
‘ rituous liquors, «///, or indigo, and IdcJJjciy 

* or lac; and all hearts with uncloven hoofs. 

90. ‘ But the Brahmen hufbandman may at 

* pleafure fell pure tUa feeds for the purpofe of 
‘ holy rites, if he keep them not long with a hope 

* of more gain, and fliall liave produced them 
^ by his own culture: 

91. ‘ If he apply feeds of tila to any purpofe 

* but food, anointing, and facred oblations, he 
‘ fhall be plunged, in the fhape of a worm, to- 

* gether with his parents, into the ordure of dogs. 

92. ‘ By felling flelhmeat, lacfid, or fait, a 

* Brahmen immediately finks low; by felling 

* milk tl^ree days, he falls to a level with a 
‘ Sudra\ 

93. ‘ And by felling the other forbidden 

* commodities with his own free will, he aflijmcs 

* in this world, after feven nights, the nature of 
^ a mere Vaifya, 

94. f Fluid things may, however, be bartered 
^ for other fluids, but not fait for any thing 
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‘ liquid; fo may dreffed grain for grain un- 

* clrefled, and tila feeds for grain in the hulk, 

‘ equal weights or meafures being given, and 

* taken. 

95. ‘ A MILITARY man, in diftrefs, may 

* fubfift by all thcfe means, but at no time mull 
‘ he have recourfe to the higheft, or facerdotaJ^ 

‘ fun£iion. 

96. * A man of the loweft clafs, who, 

* through covetoufnefs, lives by the a£ls of the 

* higheft, let the king ftrip of all his wealth and 
‘ inftantly banifti; 

97. * His own office, though defectively per.. 

* formed, is preferable to that of another, 

‘ though performed completely; for he, who 
‘ •without necejjity difcharges the duties of an- 
‘ other clafs, immediately forfeits his own. 

98. ‘ A MERCANTILE man, unable to fubfift 

* by his own duties, may defcend even to the 

* fervile ads of a Sudra^ taking care never to do 

* what ought never to be done; but, when he 
‘ has gained a competence, let him depart from 

* fervice. 

99. ‘ A MAN of the fourth clafs, not finding 

* employment by waiting on the twiceborn, 
‘ while his wife and fon are tormented with 

* hunger, may fubfift by handicrafts; 

100. ‘ Let him principally follow thofe me- 
^ chanical occupations, as joinery and mafonry, or 
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* tliofe various practical arts^ as painting and 

* ’writing, by following which, he may ferve the 
‘ twiceborn. 

101. ‘Should a 'Brahmen, afHiited and pin- 

* ing through want of food, choofe rather to re- 
‘ main fixed in the path of his own duty, than 

* to adopt the practice of Vaifyas, let bin; a£t in 
f this manner; 

102. ‘ The Brdhmen, having fallen into dif- 

* trefs, may receive gifts from any perfon what- 
‘ ever; for by no facred rule can it be fhown, 

? that abfolute purity can be fullied. 

103. ‘ From interpreting the Veda^ from offi- 

* ciating at facrificcs, or froiu taking prefents, 

* though in modes generally difapproved, uo fin 

* ie committed by priefts in dijlrefs\ for they are 
‘ pure as fire or water.. 

104. ‘ He, who receives food, when his life 

* could not otherwife' be fuftained, from any 

* man whatever, is no more tainted by fin, than 

* the fubtil ether by mud: 

105. ‘ Aji'gari'a, dying with hunger, was 
‘ going to deftroy his own fon (named S'unah- 

* s^e'p’ha) by felling him for fame cattle', yet he 
‘ was guilty of no crime, fince he pnly fought a 
‘ remedy againft familhing; 

106. ‘ Va'madE VA, who well knew right 
^ and wrong, was by no means rendered impure, 

‘ though defirous, when, opprefled ’ivith hunger^ 
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* of eating the flefh of dogs for ^he prefervation 

* of his life; 

107. ‘ Bharadwa'ja, eminent in devotion, 
^ when he and his fon were almoft ftarved in a 

* dreary foreft, accepted feveral cows from the 

* carpenter Vridhu : 

108. ‘ Viswa'mitra too, than whom none 
‘ better knew the diftinftions between virtue 
^ and vice, refolved, when he was perifhing with 

* hunger, to eat the haunch of a dog, which he 

* had received from a Chandala, 

109. ‘ Among the afts generally difapproved, 
f namely^ accepting prefents from low men^ aflift- 

* ing them to facrifice,and explaining the feripture 
^ to thettif the receipt of prefents is the mcanefl 
‘ in this world, and the moft blamed in a Brdh~ 
•f men after his prefent life; 

no. ‘ Becaufe affifting to facrifice and ex- 
^ plaining the feripture are two ads always per- 
formed for thofe, whofe minds have been im- 
' proved by the facred initiation', but gifts arc 

* alfo received from a fervile man of the loweft 

* clafs. 

III. ‘The guilt, incurred by affifting low 
' men to facrifice and by teaching them the 

* feripture, is removed by repetitions of the 
‘ gdyatri and oblations to fire; but that, incurred 

* by accepting gifts from them, is expiated only 



76 ON THE MIXED CLASSES; AND 

* by abandoning the gifts and by rigorous devo* 

* tion. 

112. ‘It were better for a Brahmen, who 
‘ could not maintain himfelf, to glean ears and 

* grains after harvcft from the Jield oj" any perfon 
‘ whatever; gleaning whole ears would be better 

* than accepting a prefent, and picking up fm- 

* gle grains would be ftill more laudable. 

113. ‘ Brahmens, who keep houfe, and are in 

* want of any metals except gold and (liver, or of 

* other articles for good ufes, may afk the king 

* for them, if he be of the military clalsj but a 

* king, known to be avaricious and unwilling to 
‘ give, muft not be folicited. 

114. ‘ The foremoft, in order, of thefe things 

* may be received more Innocently than that, 

‘ which follows it: a field untilled, a tilled field, 

‘ cows, goats, flieep, precious metals or gems, 

* new grain, drefled grain. 

115. ‘ There are feven virtuous means of 

* acquiring property; fucceflion, occupancy pr 
‘ donation, and purchafe or exchange, which are 
‘ allowed to allclajfes-, conqueft, which is peculiar 

* to the military clafs', lending at intereft, huf- 
^ bandry or commerce, which belong to the mcr-r 
‘ cantile clafs\ and acceptance of prefents, by the 

facer dotal clafs, from refpedtable men. 

‘ Learning, except that contained in the 



ON TIMES OF DISTRESS. '77- 

^ fcripiures^ art, as mixing perfumes and the 
*■ like, work for wages, menial fervice, attend- 
‘ ance on cattle, traffick, agriculture, content 
‘ with little, alms, and receiving high intereft 
‘ on money, are ten modes of fubfiftence in times 
‘ of dijtrefs. 

117. ‘ Neither a prieft nor a military man, 
‘ though dijirejfed, muft receive intereft on loans; 

* but each of them, if he pleafe, may pay the 

* fmall intereft; permitted by lawt on borrowing 
‘ for fome pious ufe, to the fmful man, who de- 
‘ mands it. 

118. * A MILITARY king, who takes even a 

* fourth part of the crops of his realm at a time, 
‘ of urgent neceflity, as of war or invafon, and 
‘ proteds his people to the utmoft of his power, 
‘ commits no fin: 

119. ‘ His peculiar duty is conqueft, and he 
‘ muft not recede from battle; fo that, while he 
‘ defends by his arms the merchant and hufi- 
‘ bandman, he may levy the legal tax as the 

* price of protest ion. 

120. * The tax on the mercantile clafs, which 
‘ in times of profperity muji be only a twelfth part 
‘ of their crops, and a fiftieth of their perfonat 
‘ profits, may be an eighth of their crops in a 

* time of dijtrefs, or a fixth, which is the medium, 

* or even a fourth in great publick adverfity ; but 

* a twentieth of their gains on money, and 
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* other moveables, is the higheft fax: ferving 
‘ men, artifans, and mcchanicks muft allift by 

* their labour, but at no time pay taxes. 

121. ‘If a Siidra want a fubfiftence and 

* cannot attend a priejl, he may ferve a CJha- 
‘ triya) or, if he cannot wait on a foldier by birth ^ 

* he may gain his livelihood by ferving an opu- 
‘ lent Vaifya. 

122. ‘ To him, who ferves Brdkmens with a 

* view to a heavenly reward, or even with a 

* view to both this life and the next, the. union 

* of the word Brahmen with his name of fervant 
« will afluredly bring fuccefs. 

123. ‘ Attendance on Brahmens is pro- 

* nounced the beft work of a Siidra: whatever 
‘ elfe he may perform will comparatively avail 

* him nothing. 

124. ‘ They muft allot him a fit mainte- 
‘ nance according to their own circumftances, 
‘ after confidering his ability, his exertions, and 
‘ the number of thofe, whom he muft provide 
‘ with nourifhmcnt; 

125. ‘ What remains of their drelfed riee 
‘ muft be given to him; and apparel which 
‘ they have worn, and the refufe of their grain, 
‘ and their old houfehold furniture. 

126. ‘ Theke is no guilt in a man of the 
‘ fervile clafs, who eats leeks and other forbidden 

* vegetables; he muft not have the facred invef- 
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* titure; he has no bufinefs with the dirty of 

* making oblations to fire and th» like\ but there is 
‘ no prohibition againft bis offering dreffedgrain 
‘ as a facrficey by way of difeharging his own 
‘ duty. 

127. ‘ Even Sudras, who are anxious to 
‘ perform their entire duty, and, knowing what 
‘ they fhould perform, imitate the pradice of 
‘ good men in the houfehold facraments, but 

* without any holy text, except thofe containing 

* praife and falutationy are fo far from finning, 

* that they acquire juft applaufe; 

128. * As a Sudra, without injuring another 

* man, performs the lawful ads of the twice- 

* born, even thus, without being cenfured, he 
‘ gains exaltation in this world and in the 
‘ next. 

129. * No feperfiuous collodion of wealth 

* muft be made by a Sudra, even though he 

* has power to make it, fince a fervile man, 

* who has amafled riches, becomes proud, and, 
‘ by his infolence or ftegleil, gives pain even to 

* Brahmens. 

130. ‘Such, as have been fully declared, 

* are the feveral duties of the four clafles in dis- 

* trefs for fubfiftence; and, if they perform 
‘ them exadly, they ftiall attain the higheft 
‘ beatitude. 
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131. ‘Thus has been propounded the fy- 
‘ ftem. of duties, religious and civil, ordained 
‘ for all clafles: I next will declare the pure law 
* of expiation for fin.’ 



CHAPTER THE ELEVENTH. 


On Penance and Expiaiioni 


1. ‘ Him, •who intends tb rharry for the 

* fake of having iflue; him, who wifhes tb 

* make a faCrifice; him, who travels \ him, who 

* has given all his wealth at a facred rite; him, 

* who defires to maintain his preceptor, his 
‘ father, or his mother; him, who needs a 

* maintenance for himfelf, when he firft reads the 

* Vedas^ and him, who is afflidled with illnefsj 

2 . * Thefe nine Brahmens let mankind con- 

* fider as virtuous mendicants, called fnatacas\ 

* and, to relieve their wants, let gifts df cattle of 

* gold be prefented to them in proportion to 

* their learning: 

3. ‘ To thefe moll excellent BrdhmeHs muft 

* rice alfo be given with holy prefenti at obla-^ 

* tions to fire and ’Within the confecrated circle } 
‘ but the drefled rice, which others are to re- 

* ceive, mull be delivered on the outfide of the 

* facred hearth: gold and the like may be given 

* any whefe^ 

4. * On fuch BrdhmenSf as well know the 
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PENANCE 


‘ Feda, let the king beftow, as it becomes him, 

‘ jewels of all forts, and the folemn reward for 

* officiating at the facrifice. 

5. ‘ He, who has a wife, and, having beg- 
^ ged money to defray his nuptial expence mar- 
‘ ries another woman, fliall have no advantage 

* but fenfual enjoyment: the offspring belongs 
‘ to the beftower of the gift. 

6. ‘ Let every man, according to his ability, 
‘ give wealth to Brahmens detached from the 

* world and learned in feripture: fuch a giver 

* /hall attain heaven after this life. 

7. ‘ He alone is worthy to drink the juice of 
‘ the moonplan^ who keeps a provifion of 
‘ grain fufficient to fupply thofe, whom the law 

* commands him to iiourifli, for the term of 
‘ three years or more; 

8. ‘ But a twiceborn man, who keeps a lefs 
‘ provifion of grain, yet prefumes to tafte the 
‘ juice of the moonplant, fhall gather no fruit 
‘ from that facrament, even though he tafte it at 
‘ the firft, or fokmny much lefs at any occafionaly 
‘ ceremony. 

9. ‘ He, who beftows gifts on ftrangers 'with 

* a 'view to worldly fame^ while he fuflers his fa- 
‘ mily to live in diftrefs, though he has power 
‘ to fupport them^ touches his lips with honey, 
‘ but fwallows poifon; fuch virtue is counter- 

* feit; 
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10. * Even what he does for the fake of his 

* future fpiritual body, to the injury of thofe, 
‘ whom he is bound to maintain, fliall bring 

* him ultimate mifery both in this life and in 

* the next. 

11. ‘ Should a facrilice, performed by any 

* twiceborn faerificer, and by a Brdhm n ei’pe- 
‘ cially, be imperfect from the want of fome in- 

* gredient, during the reign of a prince, who 

* knows the law, 

12. ‘ Let him take that article, for the com- 

* pletion of the facrifice, from the houfc of any 

* Vaifya, who pollelTes confidcrable herds, but 

* neither facrifices, nor drinks the juice of the 

* moonplant: 

13. * If fuch a Vaifya be not near, he may 

* take two or three fuch necelTary articles at 

* pleafure from the houfe of a Sudra-, fmee a 
‘ Siidra has no bufinefs with folemn rites. 

14. * Even from the houfe of a Brahmen or 

* a CJhatriya^ who poflefles a hundred cows, 

* but has no confecrated fire, or a thoufand 
‘ cows, but performs no facrifice witb the moon- 
‘ plants let a prieft without fcruple take the 

* articles wanted. 

I ‘ From another Brahmen, who continu- 
‘ ally receives prefents but never gives, let him 
take fuch ingredients of the facrifice, if not 

G 2 
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* bellowed onrequejl: fo lhall his fame be fpread 

* abroad, and his habits of virtue increafe. 

j 6. ‘ Thus, likewife, may a Brahmen^ who 
*■ has not eaten at the time of fix meals, or has 
fajled three ’whole days, take at the time of the 
‘ feventh meal, or on the fourth morning, from 
' the man, who behaves bafely by not ofering 

* him food, enough to fupply him till the mar- 
‘ row: 

17. ‘ He may take it from the floor, where 

* the grain is trodden out of the hulk, or from 

* the held, or from the houfe, or from any 

* place whatever; but, if the owner alk ivhy he 

* takes it, the caufe of the taking muft be de- 

* dared. 

18. The wealth of a virtuous Brahmen 

* mull at no time be feized by a CJhatriya-, 

* but, having no other means to complete afacri- 
*fce, he may take the goods of any man, who 

* ads wickedly, and of any, who performs not 

* his religious duties : 

19. ‘ He, who takes property from the bad 
*for the purpofe before-mentioned, and bellows it 
‘ on the good, transforms himfelf into a boat, 

* and carries both the good and the. bad over a fea 
‘ of calamities, 

20. ‘ Wealth, poflefled by men for the per- 
‘ formance of facrifices, the wife call the pro- 
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‘ perty of the gods; but the* wealth of men, 

* who perform no facrifice, they confider as the 

* property of demons. 

21. ‘ Let no pious king fine the man, w&a 

* takes by Jlealth or by force what he wants to 
‘ make a facrifice perfebi j fince it is the king’s 
‘ folly, that caufes the hunger or wants of a 

* BreihmenT 

22. * Having reckoned up the perfons, whom 

* the Brahmen is obliged to fupport, having af- 

* certained his divine knowledge and moral 

* condu6l, let the king allow him a fuitable 

* maintenance from his own’houfehold: 

23. ‘ And, having appointed him a mainte- 
‘ nance, let the king prote6l him on all fides; 
‘ for he gains from the BrAhmen., whom he pro- 
‘ te<Sls, a fixth part of the reivard for his virtue. 

24. * Let no Brahmen ever beg a gift from 
‘ a Sudra\ for, if he perform a facrifice after 

* fuch begging, he (hall, in the next life, be 

* born a Chanddla. 

25. ‘The Brdhmen^ who begs any articles 

* for a facrifice, and difpoles not of them all for 
‘ that purpofe, (hall become a kite or a crow 
‘ for a hundred years. 

26. * Any evilhearted wretch, who, through 
‘ covetoufnefs, (hall feize the property of the 

* gods or of Brdhmens, (hall feed in another 

* world on the orts of vultures. 
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27. ‘The facrifice Vaifmanari mufl: be con- 
‘ ftantly performed on the firfl: day of the new 
‘ year, or on the new moon of Chaitra, as an 
‘ expiation for having omitted through mere for- 

* getfulnefs the appointed facrifices of cattle and 

* the rites of the moonplant: 

28. ‘ But a twiceborii man, who, without 

* neceflity, does an a6l allowed only in a cale 

* of neceffity, reaps no fruit from it hereafters 

* thus has it been decided. 

29. ‘ By the Vtfwedevas^ by the Sddhyas^ and 

* by eminent Rtjhis of the facerdotal clafs, the 

* fubftitute was adopted for the principal aft, 

* when they were apprchenfive of dying in 
f times of eminent peril; 

30. ‘ But no reward is prepared in a future 

* fl^ate for that illminded man, who, when able 

* to perform the principal facrifice, has recourfe 

* to the fubftitute. 

31. ‘ A Priest, who wpll knows the law, 
‘ needs not complain to the king of any grievous 
‘ injury j fince, even by his own power, he may 

* chaftife thofe, who injure him : 

32. ‘ His own power, ivbich depends on him- 

* felf alone, is mightier than the royal power, 
‘ ivhich depends on other men: by his own might, 

* therefore, may a Brahmen coerce his foes. 

33. ‘ He may ufe, without hefitation, the pow'-t 
‘ erful charms revealed to At’harvan, and 
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* by him to ANorRASj for fpeech is the weapon 
‘ of a Brdhmen: with that he may deftroy his 

* oppreflbrs. 

34. * A foldicr may avert danger from him- 
‘ felf by the ftrength of his arm; a merchant 
*• ?.nd a mechanick, by their property; but the 
‘ chief of the twiceborn, by holy texts and ob- 

* lations to fire. 

35. ‘ A prie.fi:, who performs his duties, who 

* jufily corre< 5 fs his children and pupils,, who ad- 
‘ vifes expiations for fin, and who loves all ani- 

* mated creatures, is truly called a Brdhmen: to 

* him let no man fay any thing unpropitious, 

* nor ufc any offenfive language. 

36. * Let not a girl, nor a young woman 

* married or unmarried, nor a man with little 
‘ learning, nor a dunce, perform an oblation to 

* fire; nor a man difeafed, nor one uninvefted 

* 'with the facrijicialJiring-, 

37. ‘ Since any of thofe perfons, who make 

* fuch an oblation, lhall fall into a region of 

* torture, together with him, who fuffers his 

* hearth to be ufed: he alone, who jjerfedly 

* knows the facred ordinances, and has read all 

* the Vedas, muft officiate at an oblation to holy 

* fire. 

38. * A Brdhmen with abundant wealth, who 

* prefents not the prieft, that hallows his fire, 

* with a horfe confecrated to Praja'patIi 
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* becomes equal to one who has no fire bal* 

* lowed, 

37. ‘ Let him, who believes the feripture, 
‘ and keeps bis organs in fubjeftion, perform 
f ail other pious a( 5 ls; but never in this world 
‘ let him oiTcr a facrifice with trifling gifts to 
f tfie officiating prieff; 

40. * The organs of fenfe and a< 5 fion, repu- 
^ tation in this Hfis a heavenly manlion in the 
^ next^ life itjelf, a great name after deaths chiL 

* dren, and cattle, are all deftroyed by a facri» 

* fice offered with trifling prefents: let no man, 
^ therefore, facrificc without liberal gifts. 

41. * TttE prleft, who keeps a facred hearth, 

* but voluntarily neglects the morning and even- 
f ing oblations to his fires, muft perform, in the 
f manner to bedeferibedy the penance chdndrdyana 
*■ for one month j fince that negle£l is equally 

* finful with the flaughier of a fon, 

42. * Tney, who receive property from a 

* Sudra for the performance of rites to confe- 

* crated fire, are contemned as minifters of the 

* bale, by all fuch as pronounce texts of the 
f Veda: 

43. ‘ Of thofe ignorant priefts, who ferve 
^ the holy fire for the wealth of a Sudra, the 
f giver (hall always tread on the foreheads, and 
f thus pafs over miferies in the gloom of death. 

44. < Every man, who does not an adf pre.« 
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* fcribed, or does an aft forbidden, or is guilty 

* of excefs even in legal gratifications of the 

* fenfcs, muft perform an expiatory penance. 

45. * Some of the learned confider an expia- 

* tion as confined to involuntary fin; but others, 

* from the evidence of the V hold it efFec- 

* tual even in the cafe of a voluntary offence: 

46. * A fin, involuntarily committed, is rc- 
*• moved by repeating certain texts of the ferip- 

* turc; but a fin committed intentionally, 

* through ftrange infatuation, by harfii penances 

* of different forts. 

47. ‘ If a twiceborn man, by the will of 

* God in this world, or from his natural birth, 

* have any corporeal mark of an expiable fin 

* committed in this or a former ftate, he muft 

* hold no intercourfe with the virtuous, while 
f his penance remains unperformed. 

48. * Some evilminded perfons, for fins com- 

* mitted in this life, and Ibme for bad aftions 
f ill a preceding ftate, fuffer a morbid change 

* in their bodies: 

49. ‘ A ftcaler of gold from a l^j^dhmen has 

* whitlows on his nails; a drinker of Ipiritr, 

* black teeth j the flayer of a Brahmen^ a ma- 

* rafmusj the violator of his gurus bed, a de- 

* formity in the generative organs; 

50. ‘ A malignant informer, fetid ulcers in 
‘ his nofirils; a falfe detraftor, {linking breath; 
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* a ftealer of grain, the defedt of fome limba 

* mixer of bad -wares -with good, fome redundant 

* member; 

51. ‘ A dealer of drefled grain, dyfpepfia ; 

^ a ilealer of holy words, or an unauthorized 

* reader of the fcripturcs, dumbnefs ; a ftcaler 

* of clothes, leprofy; a horfeftealer, lamenefs; 

52. * Tiie ftealer of a lamp, total blindnefs; 

* the mifehievous extinguiflier of it, blindnefs 

* in one eye; a delighter in hurting fentient 

* creatures, perpetual illnefs; an adulterer, 

< windy fwelling in his limbs; 

53. ‘ Thus, according to the diverfity of ac- 

< tions, are born mendefpifed by the good, ftupid, 

* dumb, blind, deaf, and deformed. 

54. ‘ Penance, therefore, muft invariably be 

* performed for the fake of expiation; fince 
‘ they, who have not expiated their fins, will 

* again fpring to birth with difgraceful marks. 

55. * Killing a BrM/nen, drinking for-. 

* bidden liquor, ftealing gold from a prieft, 

* adultery with the wife of a father, natural or 
*'fplritual, and afibciating with fuch as commit 

* thofe offences, wife legiflators muft declare to 

* be crimes in the higheft degree, in refpeSl of 

* thofe after mentioned, but lefs than incejt in 4 
‘ direbi line, and fome others, 

56. ‘ False boafting of a high tribe, mallg-. 

* nant information, before the king, of a crimii. 
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< nal who miijl fujf 'er deaths and f^lfely accufing a 

* fpiritual preceptor, are crimes in the fecond de- 

* gree, and nearly equal to killing a Brahmen, 

57. ‘ Forgetting the texts of feripture, (how-» 

* ing contempt of the Feda, giving falfe evi- 

* dence without a bad motive^ killing a friend 

* without malice^ eating things prohibited, or, 

* from their manifji impurity^ unfit to be tailed, 
^ are fix crimes nearly equal to drinking fpirits; 

* but perjury and homicide require in atrocious cafes 

* the harjheji expiation, 

58. ‘ To appropriate a thing depofited or 
^ lent for a time^ a hutfian creature, a horfe, 
f precious metals, a field, a diamond, or any 
‘ other gem, is nearly equal to ftealing the gold 

* of a Brahmen, 

59. * Carnal commerce with fillers by the 
I fame mother, with little girls, with women 
? of the lowefl: mixed clafs, or with the wives 

* of a friend or of a fon, the wife mufl: confidcr 
^ as nearly equal to a violation of the paternal 
f bed. 

60. ^ Slaying a bull or cow, faccificing 
^ what ought not to be facrificed, adultery, fell- 

* ing onefelf, deferting a preceptor, a mother, 

* a father, or a fon, omitting to read the ferip- 
‘ ture, and negled of the fires preferibed by the 
■f Dhermafaflra only, 

61. ‘ The marriage of a younger brother be- 
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* fore the elder, and that eldet’s omiffion to 

* marry before the younger, giving a daughter 
‘ to either of them, and officiating at their 

* nuptial facrifice, 

62. *■ Defiling a damfcl, ufury, want of per- 

* fc6l chaflity in a ftudent, felling a holy pool 

* or garden, a wife, or a child, 

63. ‘ Omitting the facred inveftiture, aban- 

* donlng a kinfman, teaching the Feda for hire, 
‘ learning it from a hired teacher, felling com- 

* moditics, that ought not to be fold, 

64. ‘ Working in mines of any fort, engaging 

* in djfies, bridges^ or other great mechanical 

* works, fpoillng medicinal plants repeatedly, 

* fubfifting by the harlotry of a wife, offering 
‘ facrifees and preparing charms to deftroy the 

* innocent, ' 

65. ‘ Cutting down green trees for firewood, 

* performing holy rites with a felfifh view 

* merely, and eating prohibited food once with~ 

* out a previous defgn, 

66. ‘ Negledling to keep up the confecrated 

* fire, ftealing any valuable thing bejides gold, 
‘ nonpayment of the three debts, application to 

* the books of a falfc religion, and exceffivc at- 

* tention to mufick or dancing, 

67. ‘ Stealing grain, bafe metals, or cattle^ 

* familiarity by the t’lviceborn with women, who 
‘ have drunk inebriating liquor, killing without 
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* malice) a woman, a Sudra, a raifya, or a CJha~ 
‘ triyO) and denying a future ftate of rewards 
‘ and punilhments, are all crimes in the third 

* degree, but higher or lower according to dr cum- 

* Jlances, 

68. ‘ Giving pain to Brahmen, fmellingat 

* any fpirituous liquor or any thing extremely 

* fetid and unfit to be fmelt, cheating, and un- 
‘ natural practices with a male, are confidered 

* as caufing a lots of clafs. 

69. “ To kill an afs, a horfe, a camel, a deer, 

* an elephant, a goat, a (hcep, a fifli, a fnake, or 

* a buffalo, is declared an offence, which de- 

* grades the killer to a mixed tribe. 

70. * Accepting ptefents from defpicabic 
'* men, illegal traffick, attendance on a Sudra 

* mafter, and fpeaking falfehood, muft be con- 

* fidered as caufes of exclufion from fbcial re- 
‘ parts. 

71. ‘ Killing an infeff, fmall or large, a 

* worm, or a bird, eating what has been brought 

* in the fame bafket with fpirituous liquor, ftcal- 

* ing fruit, wood, or flowers, and great pertur- 

* bation of mind on trifling occafions, are of- 

* fences w^hich caufe defilement. 

72. * You fhall now be completely inrtru6t- 

* ed in thofe penances, by which all the fins 

* juft mentioned are expiable. 

73. ‘ If a Brahmen have killed a man of the 
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* faccrdotal clafs* without malice frepenfe, thi 

* Jlayer being far fuperior to the fain in good qiia- 

* lities^ he muft himfelf make a hut In a foreft 
‘ and dwell in it twelve whole years, fubfifting 

* on alms for the purification of his foul, placing 

* near him, as a token of his crime, the fkull of 
‘ the fain, if he can procure it, or, if not, any hu- 

* man full. 'The turn of pena?ice for the three 
‘ lower clajfes miif be twenty four, thirty fx, and 

* forty eight, years. 

74. ‘ Or, if the fayer be of the military clafs, 

* he may voluntarily expofe himfelf as a mark 

* to archers, who know his intention', or, ac^ 

‘ cording to circumfances, may caft himi’elf head- 
‘ long thrice, or even till he die, into blazing 

* fire. 

75. ^ Or, if he be a king, and fe%v a prief 
‘ without malice or knowledge of his clafs, he may 

* perform, with prefents of great wealth, one of 
‘ the following facrifices; an Afwamedha, or a 

* Swerjit, or a Gdfava, or an Ahhift, or a Vf- 

* wajit, or a Trivrit, or an Agnifhtut, 

76. ‘ Or, to expiate the guilt of killing a 
‘ prieft without knowing him and without defgn, 

* the killer may walk on a pilgrimqge a hundred 

* yojanas, repeating any one of the Vedas, eating 

* barely enough to fuftain life, and keeping his 

* organs in perfect fubjetSlion ; 

77. ‘ Or, if in that cafe the fayer be unlearned 
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but richy he may give all his property to fome 
Brahmen learned in the V^da, or a fufficiency 
of wealth for his life, or a houfe and furniture 
to hold while he lives: 

78. * Or, eating only fuch wild grains as are 
offered to the gods, he may walk to the head 
of the river Sarafwafi againff the courle of 
the ffr'eam; or, fubfifting on very little food, 
he may thrice repeat the whole colle<Slion of 
Vidas, or the Bach, Yajujh, and Sdman. 

79. ‘ Or, his hair being fliorn, he may dwell 
near a town, or on paffureground for cows, 
or in fome holy place, or at the root of a Ik- 
cred tree, taking plcafurc in doing good to 
cows and to Brahmens\ 

80. ‘ There, for the prefervation of a cow 
or a Brahmen, let him inftantly abandon life; 
fnce the preferver of a cow or a Brahmen 
atones for the crime of killing a pricfl: 

81. ‘ Or, by attempting at leaft three times 
forcibly to recover from robbers the property 
of a Brahmen, or by recovering it in one of 
his attacks, or even by lofing his life in the 
attempt, he atones for his crime. 

82. ‘ Thus, continually firm in religious 
aufterity, chaftc as a ftudent in the firft order, 
with his mind intent on virtue, he may ex¬ 
piate the guilt of undefignedly killing a Brah¬ 
men, after the twelfth year has expired. 
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83. * Or, if a virtuous Brahmen unintentiOii- 

* ally kill another, who had no good quality, he 

* may atone for his guilt by proclaiming it in 

* an aflcmbly of priefts and military men, at 

* the facrifice of a horle, and by bathing with 

* other Brahmens at the clofe of the facrifice: 

84. ‘ Brahmens are declared to be the bafis, 

* and CJhatriyas the fummit, of the legal fyftcm: 

* he, therefore, expiates his offence by fully 

* proclaiming it in fuch an affembly. 

85. ‘ From his high birth alone, a Brahmen 

* is an objedl of veneration even to deities: his 

* declarations to mankind are dcclfive evidence; 
‘ and the V^da itfeif confers on him that cha- 

* rader. 

86. * Three at Icafl, who are learned in the 
‘ Veda, fhould be affcmbled to declare the proper 

expiation for the fin of a priejt, but, for the 

* three other clafj'es, the number mujt be doubled, 

* tripled, and quadrupled: what they declare 

* lhalt be an atonement for finners j fince the 

* words of the learned give purity. 

87. ‘ Thus a Brahmen, who has performed 

* one of the preceding expiations, according to 

* the circumjiances of the homicide and the cha* 
‘ ra&ers of the perfons killed and killing, with his 

* whole mind fixed on God, purifies his fouf, 

* and removes the guilt of flaying a man of his 

* own clafs; 
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88. * He muft perform the fame penance 

* for killing an embryoi the fex of ‘which ’was 

* unknown, but whofe parents were facerdotal^ 
‘ or a military or a commercial man employed 
‘ in a facrifice, or a Brdhmerii woman, who has 
‘ bathed after temporary uncleannefs ; 

89. * And the fa?ke for giving falfe evidence 

* in a caufe concerning land or gold or precious 
‘ commodities^ and for accufing his preceptor un- 
‘ juftly, and for appropriating a depofit, and 

* for killing the wife of a prieft, ‘who keeps a 
‘ confecratedfire^ or for flaying a friend. 

90. * Such is the atonement ordained for 

* killing a prieft ‘without malice \ but for killing 

* a BrAhmen with malice prepenfe, this is no 
‘ expiation: the term of twelve years muji be 
‘ doubled^ or, if the cafe was atrocious, the mur- 
‘ derer muJi adiually die in fames or in battle. 

91. * Any twiceborn man, who has inten^ 
‘ tionally drunk fpirit of rice, through perverle 

* delufion of mind, may drink more fpirit in 
‘ flame, and atone for his offence by feverely 
‘ burning bis body; 

92. ‘ Or he may drink boiling hot, until he 

* die, the urine of a cow, or pure water, or 
‘ milk, or clarified butter, or juice expreffed 

* from cowdung ; 

93. * Or, if he tafed it unknowingly, he may 
‘ expiate the fin of drinking fpirituous liquor. 
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‘ by eating only Ibme broken rice or grains of 

* tila^ from which oil has been extradted, once 

* every night for a whole year, wrapped in 

* coarle veflurc of hairs from a cow’s tail, or 
*Jitting unojotbed in his haufe, wearing his locks 

* afid beard uncut, and putting out the flag of 

* a tavern-keeper. 

94. ' * Since the fpirit of rice is dijiilled from 

* the Mala, or filthy refufe, of the grain, and 

* fince Mala is alfb a name for fin, let no Brdh~ 

* men^ Cfatriya, or Vaifya drink that fpirit. 

95. * Inebriating liquor may be confidered 

* as of three principal forts; that extrafted from 
‘ dregs of fugar, that extradled from bruifed 
< rice, and that extra< 5 ted from the flowers of 

* the Madhuca: as one, fo are all; they fhall 

* not be tafted by the chief of the twiceborn. 

96. ‘ Thofe liquors, and eight other forts, 
■* Vk'ith the flefh of animals, and Afava, the 

* moft. pernicious beverage, prepared with nar- 

* cotick drugSy are fwailowed at the juncates of 
” YacJhaSy Raejbefas, and Pifdchas: they ihali 
‘ not, therefore, be tafted by a Brahmen^ who 
'* feeds on clarified butter offered to gods. 

97. * A Brdhmeny ftupefied by drunkennefs, 
‘ might fall on fomething very impure, or might 
' even, when intoxicated, pronounce a fecret 

* phrafe of the Veda, or might do fome other 

* adf, which ought jaot to be done. 
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98. * When the divine fpirit, or the light of 

* holy knowledge^ which has been infufed into 

* his body, has once been fprinkled with any 

* intoxicating li(iuor, even his pricftly charac- 

* ter leaves him, and he&nks to the low degree 

* of a Sudra. 

99. * Thus have been promulgated the va- 
‘ rious modes of expiation for drinking fpirits: 

* I will next propound the atonement for fteal- 

* ing the gold of a prieil to the amount of a fu- 
‘ verna. 

100. * Hi, who has purloined the gold of a 

* Brahmen^ mu ft haften to the king, and pro- 

* claim his offence; adding, Inflidt on me 
“ the punifliment due to my crime.’* 

101. ‘ Then (hall the king himfelf, taking 
‘ from him an iron mace, •which the criminalmujt 

* bear on his Jboulder^ ftrike him with it once; 

* and by that ftroke, •whether he die or be only 
‘ left as deady the thief is rcleafcd from fin ; a 

* Brdbmen by rigid penance alone can expiate 

* that offence ; another twiceborn man may alfo 

* perform fuch a penance at his cleft ion. 

102. ‘ The twiceborn man, who defires to 
‘ remove by auftcre devotion the taint caufed 

* by ftcaling gold, muft perform in a foreft, co* 

* vered with a mantle of rough bark, the pe- 

* nance before ordained for him, who •without 
‘ malice prepenfe has killed a Brdbmen. 

H 2 
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103. ‘ By thcle expiations may the twiceboru 

* atone for the guilt of ftealing gold'from a 

* prieft; but the fin of adultery with the wife 
‘ of a father, natural or fpiritual, they muft cx- 
‘ piate by the following penances. 

104. ‘ He, who knowingly and aSiually has 

* defiled the wife of his father, jlie being of the 

* fame clafs^ muft extend himlelf on a heated 

* iron bed, loudly proclaiming his guilt; and, 

* there ^bracing the red-hot iron image of a 

* woman, he fhall atone for his crime by death; 

105. ‘ Or, having himfclf amputated his 

* penis and ferotum, and holding them in his 

* fingers, he may walk in a diredf path toward 
‘ the fouthweft, or the region of Nirriti, un- 
‘ til he fall dead on the ground: 

106. ‘ Or, if he bad miflaken her for another 

* ivoman, he may perform for a whole year, 

* with intenfe application of mind, the penance 

* prajdpatya, with part of a bed, or a human 

* bone^ in his hand, wrapped in vcfture of coarfc 

* bark, letting his hair and beard grow, and 

* living in a deferted foreft; 

107. * Or, if Jhe was of a lower clafs and a 
‘ corrupt woman, he may expiate the fin of vio- 
‘ lating the bed of his father, by continuing the 

* penance chandrdyana for three months, al- 

* ways mortifying his body by eating only fo- 

* reft herbs, or wild grains boiled in water. 
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108. ‘ By the preceding, penances may fin- 
ners of the two higher degrees atone for their 
guilt; and the lefs ofEciiders may expiate theirs 
by the following auftentics. 

109. ‘ He, who has committed the fraaller 
offence of killing a cow without malice, muft 
drink for the hrfl: month barleycorns boiled 
foft in water; his head mufl be fliaved en¬ 
tirely; and, covered with the hide of the fain 
cow, he muff fix his abode on her late paflure 
ground: 

no. ‘ He may eat a moderate quantity of 
wild grains^ but without any fadfitious fait, 
for the next two months at the time of each 
fourth repaff, on the evening of every fecond 
day, regularly bathing in the urine of cows, 
and keeping his members under controul; 

m. ‘All day he mufl .wait on the herd, 
and ftand quaffing the dud railed by their 
hoofs; at night, having fervilely attended and 
flrokcd -and falutcd them, he mufl furround 
them with a fence, and fit near to guard 
them: 

112. ‘ Pure and free from paffion, he muft 
fland, while they Aand; follow thena, when 
they move together ; and lie down ,by them, 
when they lie down: 

J13. * Should a cow be fick or terrified by 
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* tigers or thieves, or fall, or ftick in mud, he 

* muft relieve her by all poffible means; 

114. * In heat, in rain, or in cold, or while 

* the blaft furioully l ages, let him not feek his 

* own fhelter, without firft Iheltering the cows 

* to .the utmoft of his power. 

115. * Neither in his own houfe, or field, or 

* floor for treading out grain, nor in thofc of 

* any other perfon, let him fay a word of a 

* cow, who eats corn or grafs^ or of a calf, who 

* drinks milk: 

116. ‘By waiting on a herd, according to 
*• thefe rules, for three months, the flayer of a 

* coW atones for his guilt; 

117. ^ But, his penance being performed, 
‘ he muft give ten cows and a bull, or, his 

* ftock not being fo large, muft deliver all he 

* pofleflTes, to fuch as beft know the Veda. 

H 8 . ‘The preceding penances, or that Called 

* chdndrayana, muft be performed for the abfo- 

* lution of all twicebora men, who have com- 

* mitted fins of the lower or third degree; ex- 
‘ oept thofe, who have incurred the guilt of an 

* avacirna-, 

119. * But hc,who has htcomc Avacirni, muft 

* facrifice a black or a oneeyed afs, by way of a 

* meatoffering to Nirriti, patronejs of the fouth- 

* by night in a place where four ways meet; 
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120. * Let him daily offer to her in fire the 
‘ fat of that afs, and, at the clofe of the ceremony^ 

* let him offer clarified butter, with the holy 
‘ text Se/n and fo forth, to Pavana, to INdra, 

* to Vrihaspati, and to Agni, regents of 
‘ ivir.f clouds, a planet, and fire. 

121. ‘A voluntary effufion, naturally or 

* otherwife, of that which may produce a man 
‘ by a twiceborn youth during the time of his 

* ftudentfhip or before marriage, has been ^^iro- 

* nounced avacirna, or a violation of the rule 
‘ prefcribed for the firfi order, by fages, who 

* knew the whole fyftem of duty, .and uttered 

* the words of the V^da. 

122. * To the four deities of purification, 

* Ma'ruta, Indra, Vrihaspati, Agni, 
‘ goes all the divine light, which the V^da had 
‘ imparted, from the ftudent, who commits the 

* foul fin avacirna’, 

123. ‘ But, this crime having actually been 
‘ committed, he muft go begging to feven 

* houfes, clothed only with the hide of the fa^ 
‘ crificed afs, and openly proclaiming his aft: 

124. ‘ Eating a fingle meal begged from 

* them, at the regular time of the day, that is, 

* in the morning or evening, and bathing each 

* day at the three favanas, he fhall be abfolved 
‘ from his guilt at the end of one year. 
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laj. ‘ He, who has voluntarily committed 
‘ any fm, which caufes a lofs of clafs, muft per- 
‘ form the tormenting penance, thence called 

* fantapana\ or the prdjdpatya, if he offended 
‘ involuntarily. 

126. ‘ For fins, which degrade to a mixed 
‘ clafs, or exclude from fociety, the fmner muft 
‘ have recourfe to the lunar expiation chdndrdy- 

* ana for one month: to atone for afts, which 
‘ occafion defilement, he muft fwallow nothing 

* for three days but hot barleygruel. 

127. ‘For killing intentionally a •virtuous 
‘ man of the military clafs, the penance muft be 
‘ a fourth part of that ordained for killing a 
*prieft; for killing a Faifya, only an eighth; 

* for killing a Siidra^ who had been conftaiit in 
‘ dijcharging his duties, a fixtecnth part: 

128. ‘ But, if a Brahmen kill a Cjhatriya 

* without malice, he muft, after a full perform- 
‘ ance of his religious rites, give the priefts one 
‘ bull together with a thoufand cows; 

129. ‘ Or he may perform for three years 

* the penance for flaying a Brahmen^ mortify- 

* ing his organs of fenfation and action, letting 
‘ his hair grow long, and living remote from 

* the town, with the root of a tree for his man- 

* fion. 

130. ‘ If he kill uoitbout malice a Vaifya^ who 
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‘ had a good moral charadter, he may perform 
‘ the fame penance for one year, or give the 

* priefts a hundred cows and a bull: 

131. ‘ For fix months muft he perform this 

* whole penance, if without intention he kill a 

‘ dra ; or he may give ten white cows and a 

* bull to the priefts. 

132. ‘If he kill by dejign a cat, or an ich- 

* neumon, the bird Cbdjha^ or a frog, a dog, a 
‘ lizard, an owl, or a crow, he muft perform 
‘ the ordinary penance required for the death of 
‘ a Sudruy that is, the chan dr ay ana: 

133. ‘ Or, if he kill one of them mdfignedlyt 
‘ he may drink nothing but milk for three days 

* and nights, or each night walk a ydgan^ or 

* thrice bathe in a river, or filently repeat the 

* text on the divinity of water; that is, if he be 
dfabled by real infirmity from performing the 
firjl mentioned penances, he may have recourfe to 
the next in order. 

134. ‘ A Brahmen, if he kill a fnake, muft 
give to fome prieft a hoe-, or ironheaded fiick ; if 
'in eunuch, a load of riceftraw, and a mdjl:a of 
‘ead; 

135. ‘ If a boar, a pot of clarified butter; if 
‘’le bird tittiri, a drona of tila feeds: if a par- 
‘)t, a fteer two years old; if the waterbird 
‘ auncha, a fteer aged three years: 

36. * If he kiil a goofe, or a phejiicopteros, a 
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* heroni or cormorant, a bittern, a peacock, an 
‘ ape, a hawk, or a kite, he muft give a cow to 

* fome Brahmen : 

137. * If he kill a horfc, he muft give a 

* mantle; if an elephant, five black bulls; if a 
‘ goat or a flieep, one bull; if an afs, a calf one 
‘ year old: 

138. ‘ If he kill a carnivorous wild beaft, he 

* muft give a cow with abundance of milk; if a 

* wild beaft not carnivorous, a fine heifer; and 

* a raSiicd of gold, if he flay a camel: 

139. ‘ If he kill a woman of any c/a/} caught 
‘ in adultery, he muft give as an expiation, ir 

* the dire( 5 i: order of the four clalTcs, a leatherr 

* pouch, a bow, a goat, and a flieep. 

140. ‘ Should a Brahmen be unable to expi 

* ate by gifts the fin of killing a fnake and th 

* reft, he muft atone for his guilt by perform 

* ing, on each occafion, the penance prdjdpatyi 

141. ‘For the flaughter of a thoufand fmd 

* animals which have bones, or for that f 

* bonelefs animals enow to fill a cart, he mft 

* perform the chdndrdyana^ or common penaie 

* for killing a Sudra\ 

142. ‘But, for killing boned animals,he 

* muft alfo give fome trifle, as a pana of cofr, 

* to a Brdhmen: for killing thofe without b*es, 

* he may be abfolved by holding his breat' at 

* the clofe of his penance, while he thrice reats 
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‘ the gdyatA with its head^ the franava, and the 
*■ vydhritis. 

143. * For cutting once •without malice trees 

* yielding fruit, fhrubs with many crowded 

* ftems, creeping or climbing plants, or fuch as 

* grow again when cut, if they were' in blolTom 
‘ •when he hurt them^ he muft repeat a hundred 
‘ texts of the Vdda. 

144. ‘ For killing infects of any fort bred in 
‘ rice or other grains, or thofe bred in honey or 
'* other fluids, or thofe bred in fruit or flowers, 

‘ eating clarified butter is a full expiation. 

145. ‘If a man cut, •wantonly and for no 
‘ good purpofc, fuch graffes as are cultivated, 
‘ or fuch as rife in the foreft fpontaneoufly, he 

* mufl: wait on a cow for one day, nourifhed by 

* milk alone. 

14 6. ‘By thefe penances may mankind atone 
‘ for the fin of injuring fentient creatures,, whe- 
‘ ther committed by defign or through inadvert- 

* ence: hear now what penances are ordained 

* for eating or drinking what ought not to be 

* t&,fled. 

147. * He, who drinks undefignedly any fpi- 

* rit but that of rice^ may be abfolved by a nevV 
‘ inveftiture with the facriheial firing: even for 

* drinking intentionally the •weaker Jorts of fpirit^ 

* a penance extending to death mufi not (as the 
‘ law is now fixed) be preferibed. 
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148. * For drinking water which has Hood 

* in a velTcl, where fpirit of rice or any other 

* fpirituous liquor had been kept, he muft fwal- 

* low nothing, for five days and nights, but the 

* plant Jane hapujhpi boiled in milk: 

149. ‘ If he touch any fpirituous liquor,^ or 

* give any away, or accept any in due form, or 
‘ •with thanksy or drink water left by a Sudra^ 

* he mull fwallow nothing, for three days and 
‘ nights, but ca/^-grafs boiled in water. 

150. ‘ Should a Brcibmn, who has once taft- 
‘ ed the holy juice of the moonplant, even fmell 
‘ the breath of a man who has been drinking 

* fpirits, he muft remove the taint by thrice re- 
‘ peating the gdyatri, while he fupprefles his 

* breath in water, and by eating clarified butter 

* after that ceremony. 

151. ‘If any of the three twiceborn clafles 

* have tafted unknowingly human ordure or 
‘ urine, or any thing that has touched fpirituous 
‘ liquor, they muft, after a penanecy be girt 

* anew with the facrificial thread; 

152. ‘ But, in fuch new inveftiture of the 
‘ twiceborn, the partial tonfure, the zone, the 
‘ ftaff^ the petition of alms, and the ftridt rules 

* of abftinence, need not be renewed. 

153. * Should one of them eat the food of 
‘ thofe perfons, with whom he ought never to 
‘ eat, or food left by a woman or a Sudra^ or 
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‘ any prohibited flcfh, he mull drink barleygruel 
‘ only for feven days and nights. 

154. ‘ If a Brahmen drink fweet liquors 
‘ turned acid, or aftringent juices from impure 

* fruits, he becomes unclean, as long as thofe 
‘ fluids remain undigefted. 

155. ‘ Any twiceborn man, who by accident 
‘ has tailed the dung or urine of a tame boar, 

* an afs, a camel, a lhakal, an ape or a crow, 
‘ mull perform the penance chdndrdyana: 

156. ‘ If he tafte dried fiefhmeat, or mulh- 
‘ rooms riling from the ground, or any thing 

* brought from a flaughter-houfe, though he 

* knew not whence it came, he mull perform 
‘ the fame penance. 

157. ‘For knowingly eating the flelh of car- 
‘ nivorous bealls, of town-boars, of camels, of 
‘ gallinaceous birds, of human creatures, of 
‘ crows, or of alfes, the penance t apt aerie h' hr a^ 
‘ or burning and fevere, is the only atonement. 

158. ‘ A Brahmen, who, before he has com- 
‘ pleted his theological lludics, cats food at 
‘ monthly obfequies to one ancejlor, mull fall 

* three days and nights, and fit in water a day: 

159. ‘ But a lludent in theology, who at any 
‘ time unknowingly talles honey or flelh, mull 
‘ perform the lowell penance, or the prdjdpatyd, 

* and proceed to linilh his lludentlhip. 

160. ‘ Having eaten what has been left by a 
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* cat, a crow, a moufe, a dog, or an idittttimon, 
‘ or what has even been touched by a loufe, he 

* muft drink, boiled in water ^ the plant brah~ 

* mtt^eoerchald. 

161. ‘By the man, who feeks purity of foul, 
‘ no forbidden food muft be tafted: what he has 
' undefignedly fwallowcd he muft inftantly 

* vomit up, or muft purify himfelf with fpeed 
‘ by legal expiations. 

162. ‘ Such, as have been declared, are the 

* various penances for eating prohibited food: 

* hear now the law of penance for an expiation 
‘ of theft. 

163. ‘The chief of the twiceborn, having 

* voluntarily ftolen fuch property, as grain, raw 
‘ or drefled, from the houfe of another 

* men, fhall be abfolved on performing the pe- 
‘ nance prdjdpatya for a whole year; 

164. ‘ But the penance cbdndrdyana muft be 

* performed for ftealing a man, woman, ©r 
‘ child, for feizing a field, or a houfe, or for 
‘ taking the waters of an enclofed pool or well. 

165. ‘ Having taken goods of little value 

* from the houfe of another man, he muft pro- 

* cure abfolution by performing the penance 
‘ Jdntapana ; having firft reftored, as the peni~ 

* tent thief always mufi, the goods that he ftole. 

166. ‘ For taking what may be eaten, or 
‘ what may be fipped, - a carriage, a bed, or a 
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* feat, roots, flowers, or fruit, an atonement 

* may be made by fwailowing the five pure 
‘ things produced from a cow, or milk, curds, 

‘ butter, urine, dung : 

167. ‘ For ftealing grafs, wood, or trees, rice 

* in the hu(k, molaiTes, doth or leather, fifli, or 

* other animal food, a flrid: faft muft be kept 
‘ three days and three nights. 

168. ‘ For ftealing gems, pearls, coral, cop- 
‘ per, filver, iron, brafs, or ftone, nothing but 
‘ broken rice muft be fwallowed for twelve 

* days; 

169. * And nothing but milk for three days, 

* if cotton, or filk, or wool had been ftolen, or 

* a bcaft either with cloven or uncloven hoofs, 

* or a bird, or perfumes, or medicinal herbs, or 

* cordage, 

170. ‘ By thefe penances may a twiceborn 

* man atone for the guilt of theft; but the fol- 

* lowing aufterities only can remove the fin of 

* carnally approaching thofe, who muft not be 

* carnally approached. 

171. * He, who has wafted his manly 

* ftrength with fifters by the fame womb, with 

* the wives of his friend or of his fon, with girls 
‘ under the age of puberty, or with women of 
‘ the loweft claffes, muft perform the penance 
‘ ordained for defiling the bed of a preceptor; 

172. ‘ He, who has carnally known the 
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* Jaugliter of his paternal aunt, 'who it alrnoji 

* equal to a filler, or the daughter of his mater- 
‘ nal aunt, or the daughter of his maternal 

* uncle, who is a near kinfman, mull perform the 
‘ chandrdyana^ or lunar penance ; 

173. ‘ No man of fenfe would take one of 

* thofe three as his wife: they lhall not be taken 

* in marriage by reafon of their confanguibityj 

* and he, who marries any one of them, falls 

* deep into Jin. 

‘ He, who has wafted, what might 

* have produced a man, with female brute ani- 

* mals, with a woman during her courfes, or in 

* any but the natural part, or in water, mu ft 

* perform the penance J'dntapana: for a bejiial 

* a£i with a cow the penance inujl be far more fe- 
‘ vere. 

175. ‘ A twiceborn man, dallying lafeiviouf- 

* ly with a male in any place or at any time^ or 
‘ with a female in a carriage drawn by bullocks, 

* or in water, or by day, foall be degraded^ and 

* muft bathe himfelf publickly, with his apparel. 

176. * Should a Brahmen carnally know a 

* woman of the Chanddla or Mlech'ha tribes, or 

* tafte their food, or accept a gift from them, 

* he lofes his own clafs, if he atled unknowinglyj 

* or, if knowingly.^ finks to a level naitb them. 

177. ‘ A wife, excelEvely corrupt, let her 

* hulband confine teJ one apartment, and compel 
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* her to perform the penance ordained fcv i. 
‘ man, who has committed adultery: 

17S. * If, having been folicited by a man of 
‘ her own clafs, flie again be defiled, her expia- 
‘ tion muft be the penance prdjapaiya added to 

* the chdndrdyana^ 

179. ‘ The guilt of a Brahmen, who has dal- 
' lied a whole night with a Chanddll woman, he 
‘ may remove in three years by fubfifting on 

* alms, and incelTantly repeating the gdyatri 
‘ with other myfterious texts. 

180. ‘ Thefe penances have been declared fof 
‘ fmners of four forts, thofe who hurt fentient 
‘ creatures, thofe who eat prohibited food, thofe 

* who commit theft, and thofe who are guilty of 
‘ lafeivioufnefs: hear now the preferibed expia- 

* tion for fuch, as hold any intercourfe with de- 

* graded offenders, 

181. ‘ He, who affodates himfelf for one 
‘ year with a fallen finner, falls like him; not 
‘ by facrificing, reading the Feda, or contrading 
‘ affinity with \)\m,fnce by thofe aSts he lofes his 
‘ clafs immediately, but even by ufing the fame 

* carriage or feat, or by taking his food at the 

* fame board: 

182. ‘ That man, who holds an Intercotufe 

* with any one of thofe degraded offenders, 

* muff; perform, as an atonement for fuch intci - 
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* courfe, the penance ordained for that (Inner 
‘ himfelf. 

183. ' The fapindas and famanddacas of a man 

* degraded, for a crime in tbefirjl degree^ mud 

* offer a libation of water to Ills manes, as if he 

* were naturally dead^ out of the town, in the 
‘ evening of fome inaufpicious day, as the ninth 
‘ of the moon^ his paternal kinfmen, his officlat- 

* ing pried, and his fpiritual guide being prefent. 

184. * A female (lave mud kick down with 
‘ her foot an old pot filled with water, which 

* had for that purpofe been placed towards the 
fouthy as if it were an oblation for the dead; 

* and all the kinfmen, in the nearer and remoter 

* degrees, mud remain impure for a day and a 
‘ night; 

185. * They mud thenceforth defid from 
‘ fpeaking to him, from fitting in his company, 

* from delivering to him any inherited or other 
‘ property, and from every civil or ufual atten- 

* tion, as inviting him on tbe frf day of the yeary 
‘ and the like, 

186. * His right of primogeniture, if he was 
‘ an elder brother^ mud be withholden from 
‘ him, and whatever perquifites arife from prl- 
‘ ority of b.rth: a younger brother excelling 
‘ him in virtue, mud appropriate the (hare of 
‘ the firdborn. 
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iSy. ‘ But, when he has performed hla due 
‘ penance, his kinfmen and he mu ft throw 

* down a new vcflel full of water, after having 

* bathed together in a pure pool; 

188. ‘ Then muft he call that veflel into the 
‘ water; and, having entered his houfe, he may 

* perform, as before, all the ads incident to his 

* relation by blood. 

189. * The fame ceremony muft be perform- 
‘ ed by the kindred even of women degraded, 

‘ for whom clothes, drefled rice, and water muft 
‘ be provided; and they muft dwell in huts near 

* the family houfe. 

190. ‘ With finners, whofe expiations are 

* unperformed, let not a man tranfad bufinefs 
‘ of any kind; but thofe, who have performed 

* their expiations, let him at no time re- 

* proach: 

191. Let him not, however, live with thofe, 

‘ who have flain children, or injured their benc- 

* fadors, or killed fuppliants for protedion, or 
‘ put women to death, even though fuch offend- 

* ers have been legally purified. 

192. ‘ Those men of the twiceborn clafles, to 
‘ whom the gayatri has not been repeated and 

* explained, according to law, the aftembly muft 
‘ caufe to perform three prdjdpatya penances, 

‘ and afterwards to be girt with the facrificial 
‘ firing; 
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193. * And the fame penance they tnufl pre- 

* fcrlbe to fuch twiceborn men, as arc anxious 

* to atone for fome illegal aft, or a ncglefl: of 

* the ^ /i/a. 

194. ‘If priefls have accepted any property 
‘ from bafe hands, they may be abfolved by rc- 

* linquifhing the prefents, by repeating myftcri- 
‘ ous texts, and by afls of devotion : 

195- ‘ three thoufand repetitions of the 

* g^yatn with intenfe application of mind, and 

* by fubfifting on milk only for a whole month 

* in the pafture of cows, a Brdbmen^ who has 
‘ received any gift from a bad man, or a bad 

* may be cleared from fin. 

196. ‘ When he has been mortified by abftl- 

* nence, and has returned from the pafturage, 
‘ let him bend low to the other Brahmens, who 
‘ mull thus interrogate him: “ Art thou really 
“ defirous, good man, of readmilllon to an 
“ equality with us ?” 

197. ‘ If he anfwcr in the affirmative, let 
‘ him "give fome grafs to the cows, and in the 
‘ place, made pure by their having eaten on it, 
‘ let tlic men of his dais give their affent. to his 
‘ readmiffion. 

198. ‘ He, who has officiated at a facrifice 
‘ for outcafts, or burned the corpfc of a ftranger, 
‘ or performed rites to deftroy the innocent, or 
‘ made the impure facrifice, called ^h/na, may 
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^ expiate his guUt by three prdjdpatya pe- 

* nances. 

199. ‘ A TwicEBORN man, who has rejed- 

* ed a fuppliant for his protedion, or taught the 

* Veda on a forbidden day, may atone for his 

* offence by fubfifting a whole year on barley 

* alone. 

200. ‘He, who has been bitten by a dog, a 

* ihakal, or an afs, by any carnivorous animat 

* frequenting a town, by a man, a horle, a 

* camel, or a boar, may be purified by ftop- 
‘ ping hie breath during one repetition of the 
‘ gdyatri, 

201. ‘To eat only at the time of the fixth 
‘ meal, or on the evening of every third day^ for a 
‘ month, to repeat a Sanhita of the Vidas^ and 
‘ to make eight oblations to fire, accompanied 
‘ with eight holy texts, are always an expiation 
‘ for thofe, who are excluded from fociety at 
‘ repafts. 

202. ‘ Should a Brdhme?i voluntarily afeend 

* a carriage borne by camels or drawn by affes, or 

* defignedly bathe quite naked, he may be ab.. 

* folved by one fuppreffion of breath, while he 
‘ repeats in his mind the moft holy text, 

203. * He, who has made any excretion, 
‘ being greatly preffed, either without water 

* near kim^ or in water, may be purified by 
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* bathing in his clothes out of town, and by 

* touching a cow. 

204. ‘ For an omiflion of the adl?, which 

* the y^da commands to be conlfantly perform- 
‘ ed, and for a violation of the duties prelcribcd 
‘ to a houfekeeper, the atonement is fatting 

* day. 

205. ‘ He, who fays hufh or pith to a B.rah- 

* men, ot thou to a juperior, mull immediately 

* batne, eat nothing for the refl of the day, and 

* appeafe him byclafping his feet with refped- 

* ful falutation. 

206. * For fti'iking a Brahmen even with a 

* blade of grafs, or tying him by the neck with 
‘ a cloth, or overpowering him in argument, 

* and adding contemptuous words, the offender 

* mull foothc him by falling proftrate. 

207. * An alTaulter pf a Brahmen, with intent 

* to kill, lhall remain in hell a hundred yearsj 
‘ for adually ftriking him ivith the like intent^ a 
^ thoufand; 

208. * As many fmall pellets of dull as tne 

* blood of a Brahmen colledls on the ground, 

* for fo many thoufand years mull the Ihedder 
‘ of that blood be tormented in hell. 

209. * For a firpple affault, the firll or conu 

* man penance mull be performed; for a bat- 

* tcry, the third or very fevere penance; but 
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* for fhedding blood, without hillings both of 

* thofe penances. 

210. * To remove the fins, for which ho 

* particular penance has been ordained, the 

* affembly muft award a fit expiation, confider- 
‘ ing the ability of the finner to perform it, and 

* the nature of the fin, 

211. ‘Those penances, by which a man 
‘ may atone for his crimes, I now will deferibo 
‘ to you; penances, which have been perform- 
‘ ed by deities, by holy fages, and by forefathers 

* of the human race. 

212. ‘ When a twiceborn man performs 

* the common penance, or that of Praja'pati, 

‘ he muft for three days eat only in the morn- 
‘ ing j for three days^ only in the evening; for 

* three days, food unafked hut prefented to bim^ 
' and for three more days, nothing. 

213. ‘ Eating for a whole day the dung and- 

* urine of cows mixed with curds, milk, cla- 
‘ rifled butter, and water boiled with rairj'<?-grafs, 

* and then fafting entirely for a day and a night, 

* is the penance called Sdntapana^ either from 

* the devout man Santapana, or from tor- 
< menting. 

214. ‘A twiceborn man performing the pe- 

* nance, called very fevere, in refpeSl of the com- 
‘ mon, muft eat, as before, a fingle mouthful, or 
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* a ball of rice as large as a ben's egg, for three 
‘ times three days; and for the lalf three days, 
‘ muft wholly abftain from food. 

215. * A Brahmen, performing the ardent 

* penance, muftfwallow nothing but hot water, 

* hot milk, hot clarified butter, and hot Ifcam, 
‘ each of them for three days fuccefiively, per- 

* forming an ablution, and mortifying all his 
^ members. 

216. « A total fall for twelve days an/:/ nights, 

* tiy a penitent with his organs controlled and 
*^his mij)d attentive, is the penance named 

* rdca, which expiates all degrees of guilt. 

217. ‘ If he diminiflt his food by one mouth- 
^ ful each day during the dark fortnight, eating 

* fifteen mouthfuls on the day of the oppofition, and 

* increafe it in the fame proportion, during tiic 

* bright fortnight, fafiing entirely on the day of 

* the conjiinBion, and perform an ablution regu- 

* larly at funrife, noon, and funfet, this is the 

* chdndrdyana, or the lunar penance : 

218. ‘ Such is the prwarrre called ant-lhaped 

* or narrow in the middle-, but, if he perform the 

* barlcy-fliaped or broad in the middle, he muft 

* obferve the fame rule, beginning with the 

* bright halfmonth, and keeping under com- 

* mand his organs of adtion and fenfe. 

319. ‘ To pexform the lunar penance of aii 
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* anchoret, he muft eat only eight mouthfuls 
‘ of forcfl: grains at noon for a 'whole month, talt- 
‘ ing care to fubdue his mind, 

220. * If a Brahmen eat only four mouthfuls 

* at funrife, and four at funfet, for a month, 
‘ keeping his organs controlled, he performs 

* the lunar penance of children. 

221. * He,.who, for a whole month, eats no 
‘ more than thrice eighty mouthfuls of wild 

* grains, as he happens by any means to meet 

* with them, keeping his organs in fubjedfion, 
‘ fhall attain the fame abode with the regent of 

* the moon; 

222. ‘ The eleven Rudras, the twelve A'di-~ 

* tyas, the eight Vafus, the Maruts, or genii of 

* the winds, and the feven great Rajhis, have 

* performed this lunar penance as a fecurity 

* from all evil. 

223. ‘ The oblation of clarified butter to fire 
‘ mull every day be made by the penitent him- 

* felf, accompanied with the mighty words 
^ earth, fy, heaven', he muft perfedly abftaiu 

* from injury to fentient creatures, from falfe- 

* hood, from wrath, and from all crooked 

* ways. 

224. * Or, thrice each day and thrice eacU 
^ night for a month, the penitent may plunge 
^ into water clothed in his mantle, and at no 
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* time converfing with a woman, a Sudra^ or 

* an outcaft. 

225. ‘ Let him be always in motion, fitting 

* and rifmg alternately, or, if unable to be thus 

* refilefs, let him fleep low on the bare ground; 

* chafte as a ftudent of the re'da, bearing the 

* facred zone and flafF, fhowing reverence to 

* bis preceptor, to the gods, and to priefts; 

2*6. * Perpetually muft he repeat the gdyatr), 

* and other pure texts to the beft of his know- 
‘ ledge; thus in all penances for abfolution from 
‘ fin, mufl he vigilantly employ himfclf, 

227. * By thefe expiations are twicebora 

* men abfolved, whofe offences are publickly 

* known, and are mtfchicneoui by their example ; 
*• but for fins not publick, the affembly of priefts 

* mufl award them penances, with holy texts 

* and oblations to fire. 

228. ‘ By open confeffion, by repentance, 

* by devotion, and by reading the feripture, a 

* finner may be releafed from his guilt ; or by 

* almfgiving, in cafe of his inability to perform 

* the other aSis of religion. 

229. ‘ In proportion as a man, who has 

* committed a fin, fhall truly and voluntarily 

* confefs it, fo far he is difengaged from that 

* offence, like a fnakc from his Hough; 

230. ‘ And, in proportion as bis heart fm- 
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* cerely loathes his evil deed, fo. far fhall his 

* vital fpirit be freed from the faint of it. 

2JI. ‘ If he potnmit fin, and adlually repent, 

* that fin fhall be removed from him; but if 
^ he merely fay, ** 1 wifi fin thus no more," 

* he can only be releafed by an adtual abfti- 
^ nence from guilt. 

332. * Thus revolving in his mind the cer- 
‘ tainty of retribution in a future ftate, let him 
^ be conftantly good in thoughts, words, and 

* a6lion. 

233. * If he defire complete remiflion of any 

* foul a<fl which he has committed, pither igno- 

* rantly Or knowingly, let him beware of com- 
‘ mitting it again ; Jhr the Jecond fault his pe-i 
1 nance muji be doubled. 

234. ‘ If, having performed any expiation; 
f he feel not a perfect fatisfaflion of confcicncc, 

* let him repeat the fame devout a6t, until his 

* confcience be perfectly fatisfied, 

235. ‘ All the blifs of deities and of men is 
f declared by fages, who difeern the fenfe of 

* the y'eda, to have in devotion its ca'ufc, in de- 

* votion its continuance^ in devotion its full- 

* nels. 

236. * Devotion \s equal to the performance of 
f all duties \ it is divine knowledge in a Brdh- 

* men ; it is defence of the people in a CJhatriya', 

* devotion is the bufinefs of trade and agriculture 
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* in a Vaifya; devotion is dutiful fervice in a 

* Sudra. 

237. * Holy fages, with fubdued paffions, 

* feeding only on fruit, roots, and air, by devo- 

* tion alone arc enabled to furvey the three 

* worlds, terrej'trial^ ethereal^ andcclejiialy peopled 

* with animal creatures, locomotive and fixed, 

238. * Perfect health, or unfailing medicines, 

* divine learning, and the various nianfions of 

* deities, are acquired by devotion alone : their 

* efficient caufe is devotioii. 

239. * Whatever is hard to be travefled, what- 

* ever is hard to be acquired, whatever is hard 

* to bevifited, whatever is bard to be perform- 

* ed, all this may be accotnpliffied by true de- 
*votjon; for the difficulty of devVotion is the 
‘ greateft of all. 

240. * Even finners in the higheft degree, 

* and of courfe the other offenders, are abfolved 

* from guilt by auftere devotion Y/elI-pra£fircd. 

241. ‘ Soulsy that animate worms, and iiifedfs, 

* ferpents, moths, hearts, birds, and vegetables, 

* attain heaven by the power of devotion. 

242. * Whatever fm has been conceived in 

* the hearts of men, uttered in their fpceeb, or 

* committed in their bodily adls, they fpeedily 
‘ burn it all away by devotion, if they preferve 

* devotion as their bert wealth. 

243. * Of a prieft, whom devotion has purl- 
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* fied, the divine fpirits accept the facrifices, and 
‘ grant the defircs with ample increafe. 

244. ‘ Even Brahma', lord of creatures, by 

* devotion, enabled this code of laws; and the 

* (ages by devotion acquired a knowledge of the 
‘ Vedas. 

245. * Thus the gods thcmfelves, obferving 
> in this unlvcrfe the incomparable power of 

* devotion, have proclaimed aloud the tran- 

* feendent excellence of pious auflerity. 

246. * By reading each day as much as pof- 

* fible of the Vida^ by performing the Jive great 

* facraments, and by forgiving all injuries, even- 

* fms of the higheft degree (hall be foon ef* 

* faced: 

247. ‘ As fire confumes in an Inllant with his 

* bright flame the wood, that has been placed 
‘ on it, thus, with the flame of knowledge, a 

* Ih-dhmetif who underftands the Veda, confumes 

* all (in. 

248. ‘ Thus has been declared, according to 

* law, the mode of atoning for open fms: now 
‘ learn the mode of obtaining abfolution for 

* fecret offences. 

249. ‘ Sixteen" fupprcflions of the breath, 

* ivhile the hoUcJl of texts is repeated with the 
‘ three mighty words, and the triliteral"fyliable, 

* continued each day for a month, abfolve eveti 
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* the flayer of a Brahmen from his hidden 

* faults. 

250. ‘ Even a drinker of fpirituous liquors 

* is abfolved by repeating each day the text apet 
‘ ufed by the iage Cautsa, or that beginning 

* with preti uled by Vasisiit’ha, or that called 

* mihiira^ or that, of which the firft word is 
*• fuddhavaty ah. 

251. * By repeating each day for a month the 
‘ text dfyavdmtya, or tlie hymn Sivafancalpat 

* the ftealer of gold from a priefl: becomes in- 

* ffantly pure. 

252. ‘ He, who has violated the bed of his 

* preceptor, is cleared from fecret faults by re- 

* peating fixteen times a day the text havijhyan^ 

* tiya, or that begiiining with na tatndnbah, or 

* by revolving in his mind the fixteen holy verfes, 
‘ called Paurufa. 

253. ‘ The man, who defires to expiate his 
« hidden fins, great and fmall, mull: repeat once 

* a day for a year the text ava^ or the text 
‘ yatcinchida. 

254. ‘ He, who has accepted an Illegal pre- 

* fent, or eaten prohibited food, may be cleanfed 
‘ in three days by repeating the text taratfa- 
‘ mandiya. 

255. * Though he have committed many 

* fecret fins, he ihall be purified by repeating 
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‘ for a month the text fomdrauira or the three 
' texts dryamnay while he bathes in a facred 

* ftream. 

256. * A grievous offender muft repeat the 

* feven verfes, beginning with Indra, for half 
‘ a year; and he, who has defiled water with 
‘ any impurity, muft fit a whole year fubfifiijig 

* by alms. 

257. ‘ A twiceborn man, who fhall offer 
‘ clarified butter for a year, with eight texts ap- 
‘ propriuted to eight feveral oblations, or with 

* the text na me, lhall efface- a fin even of an 

* extremely high degree. 

258. ‘ He, who had committed a crime of 

* the firft degree, all be abfolvcd, if he attend 
‘ a herd of kine for a year, mortify his organs, 

‘ and continually repeat the texts beginning 

* with pdvamdmy living Iblcly on food given in 

* charity; 

259. ‘ Or, if he thrice repeat a Sanhitd of 
‘ the Pedasy or a large portion of them with all 
‘ the mantras and brahmanas, dwelling in a fo- 

* refl: with fubdued organs, and purified by three 
‘ pardcasy he fhail be I'et free from all fins how 
‘ heinous foever. 

260. ‘ Or he lhall be releafed from ail deadly 
fins, if he fall tiiree days, with his members 

‘ mortified, and twice a day plunge into water, 

* thrice repeating the text aghamarjloana: 
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z 6 i. ‘As the facrifice of a horfe, the king 

* of facrlfices, removes all fins, thus the text 

* aghamarjhana dellroys all offences. 

262. * A priell who fhould retain in his me- 

* mory the whole RigvMa, would be abfolved 

* from guilt, even if he had flain the inhabitants 

* of the three worlds, and had eaten food from 

* the foulefl hands. 

263. ‘ By thrice repeating the mantras and 

* hrahmanas of the Kich^ or thole of the YajuJJj^ 

* or thofe of the Samau, with the upanijioads, he 

* (hall perfedly be cleanded from every polfiblc 
‘ taint ; 

264. * As a clod of earth, caft into a great 

* lake, links in it, thus is every finful a6t fub- 
‘ merged in the triple Veda. 

' 265. ‘ The divifions of the Rich^ the feveral 

* branches of the Tajujh^ and the manifold 

* drains of the Sdman mud be confidered as 
‘ forming the triple Veda: be knows the Vtiday 

* who knows them colleftively. 

266. ‘ The primary triliteral fyllable, ia 

* which the three Vedas thcmfelves are com- 

* prifed, mud be kept (ecret, as another triple 
‘ Veda: he knows the Veda^ who diflinSlly 

* knows the tnyjlkk fenfe ^’that word.’ 



CHAPtER THE TWELFTH* 


On Tranfmigratkn and final Beatitude, 


1. ‘ O TFIOU, who art free fiom 

* the devout fages^ thou haft declared the whole 
‘ lyftem of duties ordained for the four clafles 

* of men; explain to us now, from the firft 
‘ principles, the ultimate retribution for their 

* deeds.* 

2. Bhrigu, whofe heart was the pure eftence 
of virtue, who proceeded from Menu himfelf, 
thus addrelfcd the great fages: ‘ Hear the in- 

* fallible rules for the fruit of deeds in this 
‘ univerfe. 

3. * Action, cither mental, verbal, or cor- 
‘ poreal, bears good or evil fruit, as itfelfis good 

* or evil\ and from the aiftions of men proceed 

* their various tranfmigrations in the higheft, 

* the mean, and the loweft degree: 

4^ * Of that threefold adlion, connedfed with 

* bodily fundtions, difpofed in three clafles, and 
‘ confifting of ten orders, be it known in this 

* world, that the heart is the inftigator, 

VOL. VI. K 
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* a ball of rice as large as a hen s egg, for three 
‘ times three days; and for the laid three days, 

* mufl wholly abftain from food. 

215. ‘A Brahmen, performing the ardent 

* penance, muftfwallow nothing but hot water, 
hot milk, hot clarified butter, and hot fleam, 

‘ each of them foj- three days fucceflively, per- 
‘ forming an ablution, and mortifying all his 

* members. 

16. » A total fad for twelve days and nights, 

* by a penitent with his organs controlled and 
‘ ills mind attentive, is the penance named pa^ 

* rdca, which expiates all degrees of guilt. 

217. ‘ If he diminlfii his food by one mouth- 
t ful each day during the dark fortnight, eating 
^fifteen mouthfuls on the day of the oppojition, and 
- increafe it in the fame proportion, during the 

* bright fortnight, fifing entirely on the day of 
‘ the corfunSlion, and perform an ablution regu- 

* larly at funrife, noon, and funtet, this is the 

* chdndrdyana, or the lunar penance : 

218. ‘ Such is the penance ant-fliaped 

* or narrow m the middle-, but, if he perform the 

* barley-fliaped cr broad in the middle, he mufl: 

* obfeive the fame rale, beginning with the 

* bright halfmonth, and keeping under com- 

* mand his organs of adbion and fenfe. 

219. ‘ To perform the lunar penance of an 
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11. ‘ The man, who exerts this triple felN 
‘ command with refpedt to all animated crea- 

* tnrcs, wholly fubduitl^r both kift and wrath, 

* fliall by thofe means attain beatitude. 

12. *' That fubkance, which gives a power 

* of motion to the liody, the wile call cJJjetra- 
*jnya, cr jhatKiaii, the vital fpirit; and that 

* body, which thence derives aclive funftions, 
‘ they name hhuidtman, or compofed of elnmnts: 

13. ‘ Another internal fpirit, called mabat, 

* or the great foul, attends the birth of all crea- 
‘ turcs imbodied, and thence, in all mortal 

* forms is conveyed a perception either pleafing 
‘ or painful, 

14. ‘ Thofe two, the vital fpirit and reafon- 

* able foul, are clofely united M'ith five ele- 
‘ ments, but conncfled with the luprerae fpirit, 
‘ or divine effence, which pervades all beings 
‘ high and low: 

15. ‘ From the fuhftance of that fupreme 

* fpirit are diffufed, like fparks from fire, innu- 
‘ merable vital fpirit?, which perpetually give 
‘ motion to creatures exalted and bafe. 

16. ‘By the vital fouls of thofe men, who 
‘ have committed fins in the body reduced to 
‘ ajbes, another body, compofed of nerves vclth 

* five fenfations, in order to be fofceptible of 
‘ torment, (hall certainly be afiumed after 

* death; 
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ly. ‘ Andj being intimately united with 

* thole minute nervous particles, according to 

* their diftribution, they fhall feel, in that new 

* body, the pangs inflifted in each cafe by the 
‘ fentcnce of Yama. 

18. ‘ When the vital foul has gathered the 

* fruit of fins, which arife from a love of 
‘ fenfual pleafure, but muft produce mifery, 

‘ and, when its taint has thus been removed, it 

* approaches again thofe two moft effulgent 

* effences fie intellcElualfoul and the divineSpirit: 

19. ‘ They two, clofely conjoined, examine 

* without remiflion the virtues and vices of that 

* fenfitlve foul, according to its union with 

* which it acquires pleafure or pain in the pre- 

* fent and future worlds. 

20. ‘ If the vital fpirit had pradlifed virtue 

* for the moft part and vice in a fmall degree, 

* it enjoys delight in celeftial abodes, clothed 

* with a body formed of pure elementary par- 
‘ tides; 

21. ‘ But, if it had generally been addided 
‘ to vice, and feldom attended to virtue, then 
‘ fhall it be deferted by thofe pure elements, 

* and, having a coarfer body offenfble nerves, it 
‘ feels the pains to which Yama fhall doom it; 

22. ‘ Having endured thofe torments ac- 
‘ cording to the fentence of Yama, and its 
‘ taint being almoft removed, it again reaches 
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‘ thole five pure elements in the order of their 
‘ natural diftribution. 

23. ‘ Let each man, confidering with his 

* intelledlual powers thefe migrations of the 
‘ foul according to its virtue or vice, into a 
‘ region of blifs or pain, continually fix his heart 

* on virtue. 

24. ‘ Be it known, that the three qualities 
‘ of the rational foul are a tendency to goodnefs, 
‘ to paffion, and to darknefs; and, endued with 
‘ one or more of them, it remains incefiTantly 

* attached to all thefe created fubftances: 

25. * When any one of the three qualities 
‘ predorriinates in a mortal frame, it renders 

* the imbodied fpirit eminently diftinguilhed 

* for that quality. 

26. ‘ Goodnefs is declared to be true know- 

* ledge; darknefs, grofs ignorance; paflion, an 
‘ emotion of defire or averfion: fuch is the 

* compendious defeription of thofe qualities, 

* which attend all fouls. 

27. ‘ When a man perceives in the reafon-n 
‘ able foul a difpofition tending to virtuous 
‘ love, unclouded with any malignant paffion, 

* clear as the pureft light, let him recognife it 
‘ as the quality*of goodnefs: 

28. ‘ A temper of mind, which gives un- 
‘ eafinefs and produces difaffedtion, let Kim 

* confidcr as the adverfe quality of paffion, 

* ever agitating imbodied fpirits; 



ON TRANSMIGRATION 


13 4 

29. ‘ That incliftinft, inconceivable, uiiuc- 

* countable dilpoiition of a mind naturally 
‘ fenlual, and clouded with infatuation, let 
‘ him know to be the quality of darknefs. 

30. ‘ Now will I declare at large the va- 
‘ rious adls, in the highe-n, middle, and loweib 

* degrees, which proceed fi om thofe three dii- 
‘ pofitions of mind. 

31. ‘ Study of feripture, auftcrc devotion, 
‘ facred knowledge, corporeal purity, com- 

* mand over the organs, performance of duties, 

* and meditation on the divine I’pirit, accom- 
‘ pany the good quality of the foul: 

3?. ‘ Interelled motives for a 61 s of religion or 

* morality, perturbation of mind on flight oc- 

* cafions, commiflion of a 61 s forbidden by law, 
‘ and habitual indulfrcnce in felfifli g-ratifica- 

* tions, are attendant on the cpialiiy of paf- 

* flon: 

33. ‘ Covetoufnefs, indolence, avarice, de- 

* tra6tiori, atheifm, omiflion of prelcribed acls, 
‘ a habit of folicitiag favours, and inattention 
‘ to ncccflary bufmefs, belong to the dark 

* quality. 

34. ‘ Of thofe three qualities, as they appear 
‘ in the three times, pajt, prefent and future, 
‘ the following in order from the lo'weft may be 

* confidered as a fhort but certain criterion. 

3^^. ‘ Let the wife confider, as belonging to 
‘ the quality of darknefs, every a6t which a 
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* man is afliamcd of having done, of doing, or 
‘ of going to do: 

36. ‘ Let them confider, as proceeding from 
‘ the quality of paffion, every afi", by which a 
‘ man feeks exaltation and celebrity in this 

* world, though he may not be much afflidled, 

‘ if he fail of attaining his obje6t: 

37. ‘To the quality of goodnefs belongs 

* every a 61 , by which he hopes to acquire di- 
‘ vine knowledge, which he is never afhamed 
‘ of doing and which brings placid joy to his 
‘ confcience, 

38. ‘ Of the dark quality, as deferibed, the 
‘ principal obje6l is pleafure j of the paflionate, 

* worldly profperity; but of the good quality, 

* the chief object is virtue: the lail mentioned 
^ objeSis arc fuperiour in dignity. 

39. ‘ Such tranfmigrations, as the foul pro- 

* cures in this univerfe by each of thofe quali- 
‘ tics, I now will declare in order fuccindlly, 

40. ‘ Souls, endued with goodnefs, attain al- 
‘ ways the If ate of deities; thofe filled with 
‘ ambitious pafiions, the condition of men; and 
‘ thoie immerfed in darkuefs, tl^e nature of 
‘ beads: this is the triple order of tranfmigra- 

* tion. 

41. ‘Each of thofe three tranfmigrations, 

* caufed by the fevcral qualities, mdft alfo be 
‘ confidered as threefold, the lowed, the mean, 
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* and the hlgheft, according to as many di- 

* ftindlions of acts and of knowledge. 

42. ‘ Vegetable and mineral fubftances, 

* worms, infedts, and reptiles, fome very mi- 
‘ nute, fome rather larger, fifh, fnakes, tor- 

* toifcs, cattle, thakals, are the lowcft forms, to 
‘ which the dark quality leads: 

43. ‘ Elephants, horles, men of the fervilc 

* clafs, and contemptible Mlech'has, or barbari- 

* ans^ lions, tigers, and boars, are "the mean 
‘ flates procured by the quality of darknefs: 

44. ‘ Dancers and fingers, birds and deceit- 
‘ ful men, giants and bloodthirfty favages, arc 

* the hlghcft conditions, to which the dark 

* quality can afeeud. 

45. ‘ J'haJlaSy or cudgelplayers, Mallas, or 
‘ boxers and wreftlers, Klatas, or actors, thoft 

* who teach the ufe of weapons, and thofe who 
‘ arc addidled to gaming or drinking, are the 

* loweft forms occafioned by the paflionate 
‘ quality: 

46. ‘ Kings, men of the fighting clafs, do- 
‘ meftick priefts of kings, and men Ikilled in the 
‘war of controverfy, are the middle flates 
‘ caufed by the quality of paflion: 

47. ‘ Gandhar'vas, or aerial muficians, Guhy- 
‘ acas and Taefias, or fervants and companions 

* of Cuve'ra, genii attending fuperiour gods, 

* as the Vidydharas and others, together with 
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* various companies of Apfarafes^ or nymphs, 

* are the higheft of thofe forms, which the 

* quality of paffion attains. 

48. ‘ Hermits, religious mendicants, other 
‘ Brahmens, fuch orders of demigods as arc 

* wafted in airy cars, genii of the figns and 

* lunar nianhons, and Daityas, or the offspring 
‘ of Diti, arc the loweft of ftates procured.by 
‘ the quality of goodnefs: 

49. ‘ Sacrificers, holy fages, deities of the 
‘ lower heaven, genii of the Vidas, regents of 

* flars not in the paths of the fun and moon, di- 

* vinities of years, Pitris or progenitors of 
‘ mankind, and the demigods, named Sddhyas, 

‘ are the middle forms, to which the good . 
‘ quality conveys all fpirits moderately endued 
%vith it: 

50 . ‘ Brahma' with four faces, creators of 

* worlds under him, as Mari'chi and others, the 

* genius of virtue, the divinities prefiding over 

* (two p7-inciples of nature in the philofophy of 

* Capila) mahat, or the mighty, and avyaSla, 

‘ or unperceived, are the higheft conditions, to 

* which, by the good quality, fouls are exalted. 

‘ This triple fyftem of tranlmigrations, 

* in which each clafs has three orders, accord- 

* ing to aftions of three kinds, and which com- 

* prifes all animated beings, has been revealed 

* in its full extent: 
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52. Thus, by indulging the fcnfual appe- 

* tites, and by negle6ting the performance of 
‘ duties, the bafeft of men, ignorant of facred 

* expiations, affume the bafcd forms. 

53; ‘ What particular bodies the vital fpirit 

* enters in this world, and in confequence of 

* what fins here committed, now hear at large 

* and in order. 

54. ‘ Sinners in the firft degree, having 
‘ paffed through terrible regions of torture for 
‘ a great number of years, are condemned to 

* the following births at the clofe of that period 
‘ to c£ace all remains of their Jin, 

55. ‘ The flayer of a Brahmen mufl: enter 

* according to the circumfances of his crime the 

* body of a dog, a boar, an afs, a camel, a bull 

* a goat, a iheep, a flag, a bird, a Chandiila, or a 

* Puccafa. 

56. ‘ A priefl, who has drunk fpirituous 

* liquor, fhall migrate into the form of a 
‘ fmaller or larger worm or infedt, of a moth, 
‘ of a fly feeding on ordure, or of fomc raven- 

* ous animal. 

57. ‘ He, who fleals the gold of a priefl, 
‘ fhall pafs a thoufand times into the bodies of 

* fpiders, of fnakes and cameleons, of crocodiles 
‘ and other aquatick monfters, or of mifehievous 
‘ blood fucking demons. 

58. ‘ He, who violates the bed of his natural 
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* orfp'iritual father, migrates a hundred times 

* into the forms of grafTcs, of Tnrubs with 
‘ crowded fiems, or of creeping and twining 

* plants, of •vultures and other carnivorous ani- 
‘ mals, of lions and other beads with fharp teeth, 

* or of tigers and other cruel brutes. 

59. ‘ They who hurt any fentient beings, 

‘ aie born cats and other eaters of raw flefli; 

* they, who taftc what ought not to be taded, 

* maggots or fmall flies; they, who fteal ordi- 
‘ nary things, devourers of each other; they 
‘ who embrace very low women, become refl:- 

* Icfs ghods. 

60. ‘ He, who has held intercourfc with 

* degraded men, or been criminally conncfled 

* with the wife of another, or dolen common 

* things from a pried, diall be changed into a 
‘ fpirit, called Brahmardejhaja. 

61. ‘ The wretch, who through covetouf- 
‘ nefs has dolen rubies or other gems, pearls, or 

* coral, or precious things of which there are 

* many forts, fliall be born in the tribe of gold^ 

* fmithsy or among birds called hcmacaras, or 
‘ goldmakers. 

62. ‘ If a man deal grain in the hufle, he 

* (hall be born a rat; if a yellow mixed metal, 
‘ a gander^ if water, a plaioa, or diver; if 
‘ honey, a great dinging gnat; if milk, a crow; 
‘ if exprefled juice, a dog; if clarified butter, an 
‘ ichneumon wealel; 
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63. * If he fteal flcfhmeat, a vulture j if any 
‘ fort of fat, the water-bird tnadgu-, if oil, a 

* blatta, or oildrinking beetle; if lalt, a cicada 

* or cricket; if curds, the bird valdca-, 

64. ‘ If filken clothes, the bird tittiri\ if 

* woven flax, a frog; if cotton cloth, the 

* waterbird craiincha-, if a cow, the lizard 
*■ gddhd'^ if molalTcs, the bird vdggudii\ 

65'. * If cxquiiite perfumes, a muikrat j if pot- 

* herbs, a peacock; if drelfcd grain in any of 

* its various forms, a porcupine; if raw grain, 

* a hedgehog j 

66. ‘ If he fleal fire, the bird vaca', if a 
‘ houfehold utefinl, an ichneumon-fly; if dyed 

* cloth, the bird chac 6 ra\ 

67. ‘ If a deer or an elephant, he fhall 

* be born a wolf; if a horfe, a tiger; if roots or 

* fruit, an ape; if a woman, a bear; if water 

* from a jar, the bird chdtaca-, if carriages, a 
‘ camel; if fmall cattle, a goat, 

68. * That man, who defignedly takes away 

* the property'of another, or eats any holy 
‘ cakes not firfl: prefented to the deity at a 
‘ folemn rite, fhall inevitably fink to the con^- 

* dition of a brute. 

69. ‘ Women, who have committed fimilar 

* thefts, incur a fimilar taint, and fhall be 

* paired with thofe male bcafls in the form 

* of their females. 

70. ‘ If any of the four claffes omit, without 
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* urgent nccefTity, the performance of their 

* fcveral duties, they Ihall migrate into finful 
‘ bodies, and become flaves to their foes. 

71. ‘ Sliould a Brahmen omit his peculiar 

* duty, he fliall be changed into a demon called 
‘ XJlcamuc ha or W//6 a mouth like a firebrand^ 

‘ who devours what has been vomited; a Cjha~ 

‘ triya, iiito a demon called Cataputand, who 

* feeds on ordure and carrion; 

72. ‘ A Vaifya, into an evil being called 
‘ Maitrdcjhajyotica, who eats purulent carcaflesj 
‘ and a Sudra, who negledls his occupations, 

‘ becomes a foul imbodied fpirit called Chaild- 

* faca, who feeds on lice. 

73. ‘ As far as vital fouls, addiifled to fen- 
‘ fuality, indulge themfclves in forbidden plea- 
‘ fures, even to the fame deerree ihall the acute- 

* neis of their fenfes be raifed m their future 
‘ bodiesy that they may endure analogius pains; 

74. * And, in confequence of their folly, they 

* Ihall be doomed as often as they repeat their 

* criminal a 61 s, to pains more and more intenlc 

* in delpicable forms on this earth. 

7 i- ‘ They Ihall firft have a fenfation of 

* agony i[i Tdmifra or utter darknef^ and in 

* other leats of horrour; in AJipatravana^ or 
‘ the fwordkaved forejif and in different places 

* of binding fail and of rending : 

76. * Multifarious tortures await them: they 
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‘ fliall be mangled by ravens and owls, fhall 

* Iwallow cakes boiling hot; fliall walk over 
‘ inflamed lands; and lhall feel the pangs of 
‘ being baked like the veflTels of a pottj:r: 

77. ‘ They Hiall alfume the forms of beafls 

* continually miferable, and fuffer alternate af- 

* flidtions from extremities of cold and of heat, 
‘ furrounded with terrours of various kinds: 

78. * More than once lhall they lie in differ- 
‘ cut wombs; and, after agonizing births, be 

* condemned to fevere captivity, and to fervile 

* attendance on creatures like thcmfelves: 

79. ‘ Then lhall follow reparations from kin- 
‘ dred and friends, forced refidence with the 

* wicked, painful gains and ruinous lofles of 

* wealth i friendlhips hardly acquired and at 

* length changed into enmities. 

So. ‘ Old age without refourcc, difeafes at- 

* tended'with auguifh, pangs of innumerable 

* forts, and, laflly, unconquerable death. 

81. ‘ With whatever difpofition of mind a 

* man lhall perform in this life any adl: religious 
‘ or morale in a future body endued with the 
‘ fame qyality, lhall he receive his retribution. 

82. ‘ Thus has been revealed to you the 

* fyftem of punilhments for evil deeds: next 
‘ learn thofe adls of a Brdhmett^ which lead to 
‘ eternal blifs. 

83. ‘ Studying and comprehending the Vdda^ 
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* pra 61 ilitig pious aufterities, acquiring divine 

* knowledge of law and philofophy, command 

* over the organs of fenfc and adiion, avoiding 
‘ all injury to fentient creatures, and fliowdiig 
‘ reverence to a natural andJpiritual father, arc 
‘ the chief branches of duty which enfure final 
‘ happinefb.’ 

84. ‘ Among all thofe good adfs performed 
‘ in this world, /aid the fages^ is no fmgle adl 
‘ held more powerful than the reft in leading 
' men to beatitude?’ 

85. ‘ Of all thofe duties, anfwered Bhrigu, 

* the principal is to acquire from the Upanljl^ads 

* a true knowledge of one fupreme GOD ; that 

* is the moft exalted of all Icicnces, becaufe it 

* enfures immortality; 

86. ‘ In this life, indeed, as well as the next, 

* the ftudy of the Veda, to acquire a knowledge 
‘ of GOD, is held the moft efficacious of thofe 
‘ fix duties in procuring felicity to man; 

87. ‘ For in the knowledge and adoration of 

* one GOD, which the Veda teaches, all the 
‘ rules of good condudt, heforementiomd in order, 

* are fully comprifed. 

88. ‘ The ceremonial duty, preferibed by the 
‘ Veda, is of two kinds; one connedted with this 

* world, and caufing profperity on earth; the 

* other abftradied from it, and procuring blifs 
‘ in heaven. 
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' 8g. ‘ A religious ad: proceeding from felfifb 

* views in this world, as a facrijke for rain, or 

* in the next, as a pious oblation in hope of a fu^ 
‘ ture reward, is declared to be concrete and in- 
‘ tcrefted ; but an ad performed with a know- 

* ledge of God, and without felf love, is called 

* abftrad and difnitereftcd. 

90. ‘ He, who frequently performs interefted 
rites, attains an equal ftation with the regents 

* of the lower heaven ; but he, who frequently 
‘ performs dirmterefted ads of religion, becomes 
‘ for ever exempt from a body compofed of the 
‘ five elements: 

91. ‘ Equally perceiving the fupreme foul 
‘in all beings and all beings in the fupreme 

* foul, he facrificcs his own fpirit by fixing it on 
‘ the fpirit of GOD, and approaches the nature 
‘ of that foie divinity, who fliines by his own 
‘ effulgence. 

92. ‘ Thus mufl: the chief of the twiceborn, 

* though he negled the ceremonial rites men- 
‘ tinned in the Sdjiras, be diligent alike in at- 

* taining a knowledge of Gon and in repeating 

* the Vida: 

93. * Such is the advantageous privilege of 
‘ thofe, who have a double birth from their na~ 

* tural mothers and from the gayatri their fpiritual 
‘ mother, efpccially of a Brahmen ; fince the 

* twiceborn man by performing this duty but 
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* not otherwife, may foon acquire endlefs fe- 
‘ licity. 

94. * To patriarchs^ to deities, and to man- 
‘ kind, the feripture is an eye giving conftant 

* light; nor could the V^da Sdftra have been 
‘ made by human faculties; nor can it be mea- 

* fured by human reafon unajjijtcd by revealed 
^ ■g/ojfes and comments: this is a fure propofition. 

95. * Such codes of lavi^ as are not grounded 

* on the Vedoj and the various heterodox theo- 
' ries of men, produce no good fruit after death ; 

* for they all are declared to have their bafis on 
‘ darknefs. 

96. ‘ All fyftems, which are repugnant to 

* the iTdda, muft have been compofed by mor- 

* tals, and lhall foon perifti: their modern date 

* proves them vain and falfe. 

974 ‘ The three worlds, the four clafles of 

* men, and their four diftinft orders, with all 

* that has been, all that is, and all that will be, 
‘ are made known by the Fie'da: 

98. * The nature of found, of tangible and 
V vifiblc fliape, of tafte, and of odour, the fifth 
‘ object of fenfe, is clearly explained in the ^/da 

* alone, together with the three qualities of 
‘ mind, the births attended with them, and the 

* a£ts which they occafion. 

99. * All creatures are fuftained by the pri- 
« meval P'/da Sdftra, which the wife therefore 
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‘ hold fuprcme, becaufe it is the fupreme fourcc 

* of profperity to this creature, man. 

100. ‘ Command of armies, royal authority, 

* power of inflidling puniftiment, and fovereign 

* dominion over all nations, he only well de- 

* ferves, who perfectly undcrftands the V^da 
‘ Sdjtra. 

101. * As fire with augmented force burns 
‘ up even humid trees, thus he, who well knows 

* the Veda^ burns out the taint of fin, which has 

* infedled his fouL 

102. ‘ He, who completely knows the fenfe 

* of the Veda Sdftra, while he remains in any 

* one of the four orders, approaches the divine 

* nature, even though he fojourn in this low 
‘ world. 

103. ‘ They, who have read many books, are 

* more exalted than fuch, as have feldom ftu- 
‘»died; they, who retain what they have read, 

‘ than forgetful readers; they, who fully under- 
‘ ftand, than fuch as only remember; and they, 

‘ who perform their known duty, than fuch 
‘ men, as barely know it. 

104. ‘ Devotion and facred knowledge are 
‘ the beft means by which a Brahmen can arrive 

* at beatitude: by devotion he may deftroy 

* guilt; by facred knowledge he may acquire 
immortal glory. 

105. * Three modes of proof, ocular demon- 
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* ftration, logical inference, and the authority 

* of thofe various books, which are deduced 

* from the muft be well underftood by 

* that man, who feeks a diftind knowledge of 

* all his duties: 

106. ‘ He alone comprehends the fyftem of 

* duties religious and civil, who can reafbn, by 

* rules of logic agreeable to the F on the 

* general beads of that lyftem as revealed by 

* the holy fages. 

107. ‘ Thcfe rules of condu£l, which lead to 

* fupreme blifs, have been exadly and compre- 

* henfivcly declared: the more fecret learning 

* of this Mdnava Bdftra (hall now be difclofed. 

108. * If it be alked, how the law (hall be 

* afeertained, when particular cafes are not 
‘ comprifed under any of the general rules, the 

* anfwer Is this: “ That, which well inftrudled 
“ Brahmens propound, lhall be held inconteftible 
“ law.” 

109. ‘ Well inftrii 61 ed Brahmens are they, 

‘ who can adduce ocular proof from the ferip- 
‘ ture itftlf, having ftudied, as the law ordains, 

‘ the Fedas and their extended branches, or, 

‘ Fiddngoi, Mimdnfd, Nydya, Dhermafdftra, 

* Purdnas: 

110. * A point of law, before not exprefsly re- 
‘ 'Sealed, which (hall be decided by an aflembly 
' of ten fuch virtuous Brahmens under one chief, 
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* or, if ten be not procurable, of three fuch un- 

* der one preficlent, let no man controvert. 

111. ‘ The aflembly of ten under a chief 
‘ either the king himfelf or a judge appointed by 
‘ him, muft confift of three, each of them pecu- 
‘ llarly converfant with one of the three Vedas, 

* of a fourth (killed in the Nydya, and a fifth- 
‘ in the Mimdnja philofophy; of a fixth, who 
‘ has particularly ftudied the Niru^a', a feventh, 

‘ who has applied himfelf mod affiduoufly to 

* the Dhermafdftra', and of three univerfalfeho- 
‘ lars, who are in the three firft orders, 

112. * One, who has chiefly ftudied the Rig- 
*,veda, a fccond, who principally knows the 

* Tajujh, and a third bed acquainted with the 

* Sdman, are the aflfembly of three under a head, 

* who may remove all doubts both in law and 

* cafuidry. 

113. * Even the decifion of one pried, if 

* more cannot be affembled, who perfe6Hy knows 
‘ the principles of the VMas, mud be confidered 

* as law of the highed authority; not the opinion 

* of myriads, who have no facred knowledge. 

114. ‘ Many thoufands of Brahmens cannot 

* form a legal adembly for the decifion of con- 

* teds, if they have not performed the duties of 
‘ a regular dudentfliip, are unacquainted with 
‘ Ccriptural texts, and fubfid only by the name 
‘ of their facerdotal clafs. 
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IIS' * man, to whom dunces, 

* pervaded by the quality of darknefs, propound 

* the law, of which they arc themfelves igno- 
‘ rant, fliall pafs, increafed a hundredfold, to 

* the wretches who propound it. 

n6. * This comprchciilive lyftem of duties, 
‘ the chief caufe of ultimate felicity, has been 

* declared to you; and the Brahmen, who never 
‘ departs from it, lhall attain a fuperiour ftate 

* above. 

117. ‘ Thus did the allwife Menu, who 

* poflefles extenfive dominion, and blazes with 

* heavenly Iplendour, difclofe to me, from his 

* benevolence to mankind, this iranfcendant 

* lyftem of law, which muft be kept devoutly 
‘ concealed from perjbns unfit to receive it. 

118. ‘ Let every Brahmen with fixed atten- 
‘ tion confider all nature, both vifible and invi- 

* fiblc, as exifting in the divine fpirit; for, 
‘ when he contemplates the boundlefs univerfc 
‘ exifting in the divine fpirit, he cannot give 

* his heart to iniquity: 

119. ‘ The divine fpirit alone is the whole 
‘ affemblage of gods j all worlds are feated in 

* the divine fpirit, and the divine fpirit no doubt 

* produces by a chain of caufes and efi'eSis confift~ 

* ent with free will, the connedlcd feries of afts 

* performed by imbodicd fouls. 

120. ‘ He may contemplatj the fubtil ether 
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* in the cavities of his body; the air in his 
‘ mufcular motion and fenfitive nerves; the fu- 

* preme folar and igneous light, in his digeftive 

* heat and his vifual organs; in his corporeal 

* fluids, water; In the terrene parts of his fa- 

* brick, earth; 

121. ‘In his heart, the moon; in his audi- 

* tory nerves, the guardians of eight regions^ 
‘in his progreflivc motion, Vishnu j in his 

* mufcular force, Kara ; in his organs of 

* fpeech, Agni; in excretion, Mitra; in pro- 
‘ creation, Brahma : 

122. * But he muft confider the fupreme 
1 oraniprefent intelligence as the fovereign lord 

* of them all, by nuhofe energy alone they exift\ a 
‘ fpirit, by no means the ohjeSi of any, fenfe^ which 

* can only be conceived by a mind wholly ab~ 
‘ ftraSiedfrom matter^ and as it were lluml^ring; 
‘ but which for the purpofe of afjifting his medi~ 

* tation, he may imagine more fubtil than the 

* fined conceivable elfence, and more bright 
‘ than the pureft gold. 

123. ‘ Him fome adore as tranfcendently 

* prefent in elementary fire; others, in Menu, 
‘ lord of creatures, or an immediate agent in the 

* creation'y fome, as more diftin6lly prefent in 
‘ Indr A, regent of the clouds and the atmofphtre i 
‘ others, in pure air; others, as the mod High 
*■ Eternal Spirit., 
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124. * It is He, who, pervading all beings in 
‘ five elemental forms, caufes them by the 
‘ gradations of birth, growth, and diffolution, 

* to revolve in this world, until they deferve beati- 

* tude^ like the wheels of a car. 

125. * Thus the man, who perceives in his 

* own foul the fupreme fouL prefent in all crea- 

* tures, acquires equanimity toward them all, 

* and (hall be abforbed at laft in the higheft ef. 

* fence, even that of the Almighty hitnfelf.’ 

126 . Herb ended the facred inflru 6 tor; and 
every twiceborn man, who, attentively reading 
thii Mdnava Sdjira promulgated by Bhrigu, 
(hall become habitually virtuous, will attain the 
beatitude which he feeks. 
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The learned Hindus are unanimoufly of opi¬ 
nion, that many laws enabled by Menu, their 
oldeft reputed legiflator, were confined to the 
three firft ages of the world, and have no force 
in the prefent age, in which a few of them are 
certainly obfolete; and they ground their 
opinion on the following texts, which are col- 
le£led in a work entitled Mandana ratna pra- 
dipa: 

I. Cratu: In the Ca/i age a fon muft not 
be begotten on a widow by the brother of the 
deceafed hujband\ nor muft a damfel, once given, 
away in marriage^ be given a fecond time', nor 
muft a bull be offered in a facrifice; nor muft a 
waterpot be carried by aJludent in theology. 

II. Vrihaspati: I. Appointments of kinf- 
mm to beget children on widows, or married wo^ 
men, when the bujbands are deceafed or impotent, 
are mentioned by the fage Menu, but forbid¬ 
den by himfelf with a view to the order of the 
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four ages: no fucli a A can be legally done sa 
this age by any others than the hujband. 

2. In the firft and fecond ages men were en¬ 
dued with true piety and found knowledge j f» 
they "were in the third age; but in the fourth, 
a diminution of their moral and intelleSinad 
powers was ordained by their Creator: 

3. Thus were fons of many different feats 
made by ancient fages, but fuch cannot now be 
adopted by men deftitute of thofe emineof 
powers. 

III. Para'sara; I. A man, who has J/eid 
intercourfe with a deadly /inner^ muff abandon 
his country in the iirft age; he muft leave his 
town, in the fecond; his family, in the third 
age; but in the fourth he needs only defert 
the offender. 

2. In the firft age, he is degraded by mere 
converfation with a degraded man; in the fe¬ 
cond, by touching him; in the third, by re¬ 
ceiving food from him; but in the fourth, the 
{inner alone bears his guilt. 

IV. Narad a: The procreation of a foa 
by a brother of the deceafed, the {laughter of cat¬ 
tle in the entertainment of a gueft, the repaft 
on flefhmeat at funeral obfetjuies, and the order 
of a hermit are forbidden or obfolete in the fourth 
age. 

V. Aditya pur ana: i. What was a duty in the 
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firft age muft not m all cafes be done in the 
fourth;. fince, in the Cali yuga^ both men and 
women are addidled to fin: 

2. Such are a fludentfhip continued for a 
very long time, and the neceffity of carrying a 
waterpot, marriage with a paternal kinfwoman, 
or with a near maternal relation, and the facri- 
fice of a bull, 

3. Or of a man, or of a horfe: and all fpi- 
rituous liquor muft in the Cali age be avoided 
by twiceborn men; fo muft a fecond gift of a 
married young woman, whofe hujband has died 
before confummation^ and the larger portion of 
an eldeft brother, and procreation on a brother’s 
widow or wife. 

VI. Smriti: i. The appointment of a man 
to beget a fon on the widow of his brother; the 
gift of a young married woman to another bride¬ 
groom, if her hujband Jbould die while fhc re¬ 
mains a virgin; 

2. The marriage of twiceborn men with 
damfels not of the fame clafs; the flaughter, in 
a religious war, of Brahmens, who are afljiil- 
ants with intent to kill; 

3. Any intercourfe with a twiceborn man, 
who has paffed the fea in a fliip, even though 
he have performed an expiation; performances of 
facrifices for all forts of men; and the necejjity of 
carrying a wa,tcrpot; 
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4 Walking on a pilgrimage till tiie pilgrim 
die; and the flaughter of a bull at a facrifice^ 
the acceptance of fpirituous liquor, even at the 
ceremony called Sautramani; 

5. Receiving what has been licked off, at an 
oblation to fire, from the pot of clarified butter; 
entrance into the third order, or that of a hermit, 
though ordained for the firji ages ; 

6. The diminution pf crimes in proportion 
to the religious adls and facred knowledge of 
the offenders ; the rule of expiation for a Brah¬ 
men extending to death; 

7. The fin of holding any intercourfe with 
finners; the fecret expiation of any great crimes 
except theft; the flaughter of cattle in honour 
of eminent guefts or of anceftors; 

8. The filiation of any but a fon legally be¬ 
gotten or given in adoption hy his parents ; the 
defertion of a lawful wife for any offence lefs 
than a6lual adultery: 

9. Thefe parts of ancient law were abrogated 
by wife legiflators, as the cafes arofe at the 
beginning of the Cali age, with an intent of fe- 
curing mankind from evil. 

On the preceding texts it muft be remarked, 
that none of them, except that of VrThaspati, 
are cited by Cullu'ca, who never feems to 
have confidered any other laws of Menu as 
reftiained to the three firft ages; that the Smriti^ 
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or Jacred code, is quoted without the name of 
the legiflator j and that the prohibition, in any 
age, of felf~deferice^ even againft Brahmens^ is 
ti^ugnant to a text of Sumantu, to the pre¬ 
cept and example of Crishna himfelf, accord¬ 
ing to the Mahdbhdraty and even to a fentence 
in the Vdda, by which every man is command¬ 
ed to defend bis own life from all violent aggref- 
ibr& 



Calcutta^ March i, 1794.. 


SiR) 

The Inftitutes of Hindu Law have tscen very 
correflly printed, and the whole impreflion has 
juft been fent to the Governor and Council, 
who will not fail to tranfmit copies for the 
King’s library, for yourfelf, and for the Direc¬ 
tors. If I had obtained his Majefty’s leave to 
refign my office, nothing would now keep me 
here, but the Digeft of Indian Laws, confifting 
of nine large volumes, two of which remain 
to be collated and ftudied with the learned 
Brahmen, who affifts me: he is old and infirirt; 
but, (hould he be able to attend me another year, 
or two years at the very utmoft, the whole 
work will be finiffied, and I ffiall copy it dur¬ 
ing my voyage, if the King (hall gracioufly per¬ 
mit me to leave India. 

I, therefore, intreat you, Sir, to lay before 
his Majefty, my humble Application for his 
gracious permiffion to refign my judgefhip in the 
year 1795, or (If the Digeft (hould not then 
be completed) in 1796; it being my anxious 
wi(h to pafs the remainder of my life in ftudious 
retirement, though devoted, as I ever have been, 
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to the fervice of my King and my Country, and 
of that recorded Conftitution, which is the bafis 
of our national glory and felicity. 

I have the honour to be, Sir, 
your very obedient 

humble Servant. 

The Right Hon^ Henry Dundas^ £/y. 
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PREFACE. 


Nothing more fcems neceflary, m order to 
explain the objedl of the following work, than 
barely to cite the late llatute concerning the 
adminijlration of jujlice in Bengal ; by the fe^ 
venteenth feftion of which it is enafted, “ That 
** the Supreme Court of Judicature at Fort fVil* 
*• Ham fhall have full power to hear and deter* 
“ mine all manner of aflions and fuits againft 
“ the inhabitants of Calcutta^ provided that 
“ their inheritance and fuccejjion to lands, rents, 
and goods, and all matters of contradl and 
“ dealing between party and party, lhall be 
determined, in the cafe of Mahomedans, by 
the laws and ufages of mahomedans, and, 
“ where only one of the parties fhall be a Ma- 
homedan, by the laws and ufages of the de-^ 
** fendant i" by the twenty-firft feflion, the^r^?- 
vincial courts of Addlet, or Juftice, are exprelsly 
recognifed, and the powers of the governor and 
council, as the Sedr Addlet, in determining civil 
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caufes on appeals from thofe courts, are fully 
cftablithed in conformity to the old Mogul con- 
ftitution. 

But it may naturally be alkcd, how the judges 
of the Supreme Court, the provincial councils 
and council general, in India, or the great court 
of appeal in this kingdom, can juftly exercife 
their feveral powers in /bits between Mahome^ 
dan parties, without being at all acquainted with 
the law^ by which they are bound to decide. 
Perpetual references to native lawyers muft air¬ 
ways be inconvenient and precarious; fince the 
folidity of their anfwers muft depend on their 
integrity, as well as their learning; and at beft, 
if they be neither influenced nor ignorant, the 
court will not in truth hear and determine the 
caufe, but merely pronounce judgement on the 
report of other men. 

For thefc reafons it appears indubitable, that 
a knowledge of Mahomedan jurifprudence (I 
(ay nothing here of the Hindu learning,) and 
confequently of the languages ufed by Mahome¬ 
dan writers, are eflential to a complete admini- 
ftration of juftice in our AJiatick territories; a 
knowledge I mean, though not equal to that of 
the MUFTI at Conjiantinople, yet fufficient for 
the purpofe of keeping a check over the native 
counfellors, of underftanding and examining 
their opinion, and of rejecting or adopting it, as 
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it may be oppofed or fupported by their books 
of allowed authority, to which they (hould con- 
ftantly refer. 

A confiderable number of thofb books have 
been brought to England by the curious in dif¬ 
ferent ages, and are now repofited in our Aca¬ 
demical libraries: in the Bodleian^ eipecially, 
we have many treatifes and d’iTertations in 
tick on willsy inheritances^ contraSis, and other 
important heads; particularly in the fine col- 
leftion made at Aleppo by the learned Pocock, 
from one of whofe moft valuable manuferipts 
(n. 33.) this little work has been traced through 
tranfparent paper, and engraved with fuch ac¬ 
curacy, that the plates muft have equal autho¬ 
rity in with the original pages, which are 
near Jive hundred years old. 

The author, a native of Alrahaba, in Mrfo- 
potamia^ was himfelf an imam ; and his deci- 
fions are, on that account, confide red as bind¬ 
ing by the feft of Ali^ which the Indian^ as weli 
as the Perjian^ Mahomedans profefs; but Ib- 
mo’lmotakanna informs us, that he drew his 
knowledge from the fountain head, and has cpi- 
tomifed the fyftem of Zaid^ who was recom¬ 
mended by Mahomed himfelf as the fureft in¬ 
terpreter of his laws, and who had been impli¬ 
citly followed by Shafiei, the firft writer on 
Mahomedan jurifprudence, in the eighth cen- 
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tury of our era, and compofer of the Ofuly 
Principles of law, with other trails highly va¬ 
lued by the learned of his religion a,nd country. 

Hence it is certain, that the Bigyato'l bdhith 
may be cited, as a book of authority, in all the 
Mujleman courts; and the Ruropean reader muft 
not be furprifed, to fee fuch a work written in 
a kind of loofe ni'^tre, and even in rhyme: a 
lawtraB in verfe conveys, indeed, rather a ludi¬ 
crous idea, fince poetry belongs to imagination^ 
which law, whofe province is pure reafon^ 
wholly excludes; but verfe^ as numberlefs in- 
ftances prove, is not always poetry ; and a regu¬ 
lar meafure is fo confidcrable an aid to the me- 
mory, that, if the metrical abridgement of Coke’s 
Reports were more accurate, and the couplets a 
little fmother, every ftudent ftiould be adviled 
to get it by heart. I may add, without enlarg¬ 
ing upon the Agathyrf and the Turdetanit who, 
as we are told by Arijlotle and Strabo^ had laws 
in verfe'of the remoteft antiquity, that the Alco¬ 
ran itfelf, the great fource of Mahomeden law, 
is compofed in fentences not only modulated 
with art, but often exactly rhymed; that in 
Afa this apology would have been needlefs. 
Verbal tranflatious are generally naked and in- 
fipid, wholly dellroying all the neatnefs and 
beauty of the original, yet retaining fo much of 
the foreign idiom and manner as to appear 
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always uncouth, often ridiculous; but elegance, 
on a fubjedt fo delicate as law, muft be facri- 
fided without mercy to exadnefs; and for this 
reafon I have rendered the Arabian treatife, 
line for line, and word for word, with a fidelity 
almoil: religioufly fcrupulous. 

As it was never my intention to compofe a 
perfedk work upon the law of inheritances among 
the Mabomedans^ it cannot be reafonably ex- 
pedted, that I Ihoiild fubjoin a commentary, or 
prefix a long difeourfe: very few marginal notes 
were thought necefiary; but, if the brevity of 
the original Ihould make parts of it rather ob- 
feure, the Britijh lawyers in India, for whofe 
ufe chiefly this produdion was defigned, will 
cafily obtain a clear explanation both of the 
language and matter from native interpreters. 

The fourth chapter of the Alcoran may throw 
light, if any be wanted, on the dodtrine of the 
forudb or portions ; and, as to the arithmetical 
part, it feems of little confequence, as our rules 
of three, and thofe for the redudlion o^fraSlions, 
are common and familiar to all. 

The prefent publication will anfwer, I con¬ 
ceive, another purpofe by no means unimport¬ 
ant j as it will habituate the ftudent of eaftern 
languages to the reading of old Arabian manu- 
feripts i but, left the hand-writing of the very 
learned Saad Al Sivaji, for that w^s the nam« 
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of the tranfcriber, Ihould perplex beginners, I 
have printed the whole tradV, for their fake, in 
'Roman letters, diftinguifhing every confonant 
and long vowel (the Jhort ones are too vague 
and indeterminate) by a character invariably 
appropriated to it; fb as to give every fullfound 
its own fpectfick fymbol} an advantage, which 
hardly any alphabet has, but which all ought to 
have. 



■Bigyah'o ’Ibdhhithi an jumali *lmow 4 rithi 
nadh'mo ’lihafkhi dlaalimi 

mowdffiki ’Ideini abei abdillahi 
mohhammedi ’bni alei ibni ’Ihhofaini 
41 rahhabiyyi almdrufi bi 'bni *1 
motakannah'i rahhamaho ^laho ta^^ai. 
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Bifini ’llahi alrahhmani alrahheimi waVihi 
neftaeino. 


['] 

Awwalo m 4 neftaftihho ’ImckAli 
bidhicri hhamdi rabbina taadlA 
falhhamdo lillahi alai md anama 
hhamdan’ bihi nejlua ani ’Idini *lama 
thomma dls'alwah'o bddo walfalamo 
alai nebiyyin deinoho dliflamo 
jnohharamedin' khdtimi rufli rabbihi 
wadlihi min badihi was ahhbihi 
wanefalo ’llaha lind Mlaanah'a 
feima tawakhkhaind min dlibdnah'a 
an medh-hebi ’limami zaidi ’Ifaradh'ci 
idh cana dhdca min dhammi ’Igaradh'i 
ilmdn' bidnna ’lilmo dufa ma foci' 
feihi wadula md leho ’Idbdo doei 
waanna hadha ’lilma makhs'us'on' bima 
kad Ihdaa feihi inda culli ’lulemd 
wadnna zaiddn' khus's'a la mahhdiah 
bimd hhabdho s'ahhibo ’Irifdlah 
Qiiix k^ulihi fei fadh lihi monabbeha 
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afradh'acom zaidon wanaheica beha 
facana aulai be-fttibdi ’ltdbii 
la fiyyama wakad nahh^ho ’Ifhafiei 
fahaca feihi dlkaula bi’Icijazi 
mobarradn' min kas'mah i ’lalgazi 
ifbabo meirathi ’Iwarai thcldthah 
cullon yofeldo rabbaho ’Iwirathah 
wahai nicdhhon' waweldon' wanafab 
md bddahonna Hlmawdrelthi fabab. 

[ 2 ] 

wayamnao ’Iftiakhs'a min almei'rathi 
wdhhidah'on' min ilalin' thelathi 
rikkon' wakatlon' waakhtildfo dei'ni 
faafham falalfa ’Ifhacco cdlyakeini 
wdlwdrithuno fei ’Irijali afliarah 
dfmawahom marixfah'on' muflitaharah 
dllbno wa’bno ’libni mahma nazala 
wa’ldbo wa’ljcddo Icho wai n ala 
walakho min dyyi ’Ijehdti cdna 
kad dnzela ’llaho bihi ’Jkorana 
vdbno ’lakhi ’Imodlei ilaihi bi’labi 
fafma mckalan' laila bi’lmucadhdhabi 
wa’ lammo wabno ’lammi min dbeihi 
faihcor ledhei ’leijdzi waltanbeihi 
wdizaujo walmotiko dhu ’Iwelai 
fajumlah'o ’Idhucuri liawoldi 
walwarithato cullohinna febo 
lam ydth'i ontiiei gairahonna ’liherd 
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binton' wabinto ’bnm' waommon' mullifikah 
wajaddah'on' wazaujah'on' wamotikah 
walakhto min ayyi ’Ijehki canat 
fahadhihi iddatohd kad banat 
waalam bianna ’llrtha nauSani homd 
fardh'on' watas'eibon' 4 Iai ma kofimi 
fdlfardho fel nas's'i ’Icitabi fittah 
la fardh'o fei Mirthi fiwaha bittah 
tiisfon' warubon' thomma nis'fo *lrubi 
Tvalthultho wdlfudfo binasVi ’Ifhcri 
walthulthani wahoma altemamo 
fdhhfadh" facullo hhdfidh'in' imdmo 

[ 3 ] 

falnis’fo fardh'o khamfah'in' dfradi 
alzaujo wdlonthai min diaulddi 
wabinto ’libni inda fakdi ’Jbinti 
waldkhto fei medh-hebi culli muftei 
wabadahd ’lakhto ’Ilati min alabi 
inda iinfiradihinna min moas's'ibi 
walrubo fardh'a ’Izauji in cana maah 
min waladi ’Izaujah'i men kad menaah 
wahu leculli ^lijah'in' du dcthera 
md adami ’Iduladi feirnd kadderd 
walthomno lilzaujah i vvalzaujati 
ma dlbeneina au ma dlbenati 
du maa aulddi ’Ibenciui faalemei 
wdbek le-itkari 'Iduruii waflemei 
wadlthulthdni lilbenati jemda 



jna zAda ftn wahliidah'i fafcmad 
wahiia cadhaca lebenati ’libni 
fafham mekalei fahma aafei ’Idhihni 
wahua lidkhtaini fema yeze/do 
kadhVi bihi ’lahliraro walabcido 
hadha I'dha cunna Uommi waabi 
au liabi faamel bihadhA tos ibi 
walthultho fardh'o Mommi hhai'tho la weled 
vrcia mina ’Idkhwah i jemb waaded 
cdthnaini au thintai'ni au thelathi 
hacmo ’Idhucuri felhi cah'nathi 
wain yecun zaujon' waomon' wadbo 
iathultho ’Ibakiyo leha morattabo 
wahacadhai ma zaujab'in' fas dida 
feld tecun mina ’lulumi kaida 

[ 4 ] 

walthultho lilathnaml au thintami 
min wcledi ’lommi bigairi mai'ni 
wahacadhai In caiharua farddua 
fema lehom felma fiwdho zado 
wataftawal ’llnatho waldhucuro 
felhi caina kad dudh'ahho ’Imefth'uro 
wdlfudfo fardh'o febahin' mina ’laded 
abon' waommon' thomma binto’bni wajedd 
walokhto binto ’labi thomma ’Ijeddah 
waweledo ’lommi temamo 'liddah 
falabo yeftahhikkoho maa ’Iweled 
wahacaiilial ’lomrao betenzelli ’Is'emed 
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wahu lehd aydh'an' mda ’Idthnaini 
min ikhwah'i ’Imaiti fakis hadhaini 
waljeddo mithio ’Idbi inda fakdihi 
fei je2a m 4 yes eiboho Vameddibi 
1114 fdha cana hon 4 ca ikhwah 
licaunahom fei ’Ikurbi wahu afwah 
wahhucmohim wahhucmoho feyatef 
mocammela ’Ibayana fei ’Ihhalati 
wabinto ’libni takhodh alfudfa idh 4 
cdnat mad ’Iblnti mithald yahhtadhai 
wahacadhai ’lokhto mfla ’lokhti ’llatai 
bidlabawaini ya okhayyo adlata 
fai n tefawai nefebo ’Ijedddti 
wacunna cullahonna warithdti 
falfudfo bainahonna bialfawiyyah 
fci ’Ikilinah i ’laadiluh i ’llhcriyyah 
wacullo men adlat bigai'ri warithi 
fema leha hhadh'dh' on' mina ’Imawarithl. 

[ 5 ] 

watalkotho ’Ibodai bidhdti ’Ikurbi 
fei ’linedh-hebi ’laulai fakol lei hhafbei 
wakad tcnahat kifmah'o ’Iforudh i 
bigairi iflicali wcla gomudh'i 
wahhokka an nelhraa fef ’ltds'eibi 
biculli kaulln' mujizin' museibi 
facullo men ahhraza culla ’Imdli 
mina ’Ikarabdti du dlmawdlei 
au cana ma yafdh'olo bada ’Ifardh 1 leh 
fahu akhu ’Ids'ubah i ’Imofadb dh'alch 
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calahi wdljeddi wajeddi ’Ijeddi 
wdlibhi mda kurbihi walbodi 
walakbi wabni ’lakhi walaamami 
walfayyidi ’Imotiki dhei ’linanmi 
tvahacadhai beniiohom jcmciaan' 
facun lema adhcoroho femeiaan' 
wama ledhe'i ’Ibodi maa ’Ikareibi 
fei ’llrthi min hhadh 'dh in' wela nes'eibi 
walakho walammo liommin' waabi 
aulai mina Mmodlei bifhatli ri ’Inafabi 
wa’Iibno walakho maa ’linathi 
yoas's'ibanahinna fei ’Ime'mnhi 
walaifa fei ’Inifai th'urran' asabah 
ilia ’llatai mennat bi itki ’Irakabah 
wdlakhawato in yecun benato 
fahonna badahonna fis'abato 
wa’ljeddo mahhjubon' ani ’Imeinithi 
bi’labi fei dhhwalihi ’Ithelathi 
wahacadhai ’bno ’I'lbni bi’Hbni fcla 
tabig ani ’Ihhacmi ’Ifahhe'ihhi madila 

[ 6 ] 

watalkoth'o ’Ijeddato min culli jiheh 
bi ’lommi fiihhfadh' -ho wakis m4 afhbeheh 
wataflcotho ’likhwah'o bi’lbeneina 
wabi’labi ’ladnai cama ruweina 
au bibenei ’Ibeneina hhaitho canua 
fiyyani fe'ihi ’Ijema wa’iwahhdano 
wayafdh'olo’bno ’lommi bi’lilkath'i 
bi’ljeddi fahhfadh"-ho alai 'ihhtiydthi 



wabi ’Ibendt! wabendti ’h'bni 
fftCun bihhifdh'l ’lilmi jiddan' monel 
thomma bendto ’libni yelkoth'na metal 
hhaza 'Ibendto althulthalna yd fetai 
illd idhd ass'abalionna aldhacaro 
min wclidi ’li'bni alai md dhacarud 
wabadahonna ’lakhawdto ’llatal 
yodlei'na bi’lkurbi min aljihdti 
idha akhddna fardh ahonna wafiya 
dfkath'na diilada ’labi ’Ibawaciyd 
wai'n yecun akho lehonna hhddh'iran' 
aas'abahonna bathindn' wadh' ahiran' 
walaifa I'bno’lakhi brimodsVabi 
men mithlaho au faukaho fel ’Inafabi 
wa'in tajid zaujan waommdn' wdiitha 
waikhwahan' lilommi hhazud ’Jthulothd 
wadkhwahW aydh dn' Uommi xvadbi 
waaftugrika ’Imalo bifardhi ’Inos'obi 
fajalahomo cullohomo liommi 
wadhhfib abahora hhajaran fei ’lyammi 
wdkfim alai ’Ilkhwah'i thultha ’Jtaricah 
wahadhihi ’Imefelah'o ’Imufhtaracah 

[7] 

walana nebda bi’Iladhai dradnd 
fel 'Ijeddi wa’Ilkhvvahi idh waadiid 
faalik nahhau ma akulo ’Imifmaad 
wajma hhawdfhel ’Icelamati djmaad 
wdalcm bianna ’Ijeddo dhii dhhwdli 



17^ 


tJnlbcica ^nhonna alai *ltawalei 
fakafimo ’likhwah'i feihonna idha 
lam yaodi ’Ikafmo Alaihi bi’ladhai 
fatarah'an' yakhodho thulthdn' camilan' 
in cana bi’lkifmah'i anho ndzilan' 
in lam yecun feihim dhawu fihami 
faknd biaydh'ahhei Ani fftifhami 
watarah'an' yakhodho thultha ’Ibakei 
bada dhawei ’Iforiidh'i wa’iarzaki 
hadha idha ma adh'-hhati ’Imokafamah 
tenkos'ho ani dhaci bi’lmezahhamah 
■watarah'an' ydkhodho fudfa ’Imdli 
wala'ifa anho nazilan' bihhali 
wahau maa ’Ifnathi inda ’Ikafmi 
mithld dkhin fei fahmihi wa’lhhocmi 
■wahhfeb benei 1abi ledai ’lidadi 
warfodh' benei lommi m&a ’lajdadi 
wdhhcom alai ’likh-wahl bada ’Mddi 
hhocmaca feihim inda fakdi ’Ijeddi 
walokhto Id fardh'o maa ’Ijeddi lehd 
feima did mefelah'an' cammaleha 
zaujon' ■waommon' wahomd temdmohd 
fdalem fakhairp ommah'in allamohd 
torafo ya s ahhi bi’lacdariyyah 
■wahei bidn tahhfadh''o-ha hhariyyah 

[ 8 ] 

fayofradh'o ’Inisfo leha wa’lfudfo leh 
hhatai taiili bi’lforiidh'i ’Imojmeleh 
thomma yauudani ilai ’Imbkdfaraeh 
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carria madh'ai f‘dhKfadh"-ho waflicor nadh' imeh 

wai n tofid mfirifah'a ’Hihifabi 

letentahal fe'ihi ilai ’Is'awabi 

watarifo 'Ikifmah'a wa’ltafs'eila 

watfilira als'ahhefhha wa’ldsuld 

faftakhriji ’losula fei ’Imefayili 

wala tecun hhifdh'ihd bidhahili 

wahai idha fos 8 ila feiha ’Ikaiilo 

thelethah'on' yedkholo felhd ‘laiilo 

wabSdaha arbaah'on' teni^mo 

la aula y^ruhd wela Inthllamo 

falfudfo min fittah'i as-homin' tera 

walthultho wa’lrubo mih 4thnai ^fliara 

walthumno in dh'omma flaihi ’Ifudfo 

fads loho ’Is'adiko feihi ’Ihhadfo 

arbadh on' yatbaoha ifhruna 

ydrifohd Mhhufabo ajmauuha 

fahadhihi ’Ithelethah o ’los'iilo 

in caththorat forudh'ohd tauulo 

fatablogo ’Ifittah'o dkda ’lafliareh 

fei s urah in' marufah'in muftath'arch 

watalhhako ’llatai teleiha fei ’lathar 

fei ’Idiili afradan' befebah'i aihaf 

wa’Iiidado ’Ithalitho kad yauulo 

bithumnihi faamel blma akulo 

wa’lnisfo waMbakei awi’lnis'fdni 

as'lohoma fe'i hucmihom athndni 
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[&] 

wa’lthultho mill thelethalnn' yeciino 
wa’lrubo min arbaiih m' mefniino 
wa’Ithumno in c4na famin tbemdniyah 
fahadhihi hai ’los'iilo ’Ithahiyah 
la yedkholo ’laiilo alaiha faalemi 
thomma afloca ’Itas'-hheibl feiha wakriml 
fai'n tecun min .is liha tas'ihhhho 
fatarco tath'weili ’Ihhifabi ribhho 
fdath'i culhin' fahmaho min as'Ihi 
mocammilan' aii adyilan' min aiilihi 
waji n terai ’Ifihama laifa tankafun 
alai dhawei ’Imeirdthi fatbd m4 rufim 
wathlob th'areika ’likhtisari fci ’13mal 
bi’ldh'arbi wa’lwafki yojanibca ’Izelel 
wdrdod ilai ’Iwafki Mladhai yowafiko 
wadhribho fei ’las'li waanta ’Ihhadiko 
in cana jinfan' wahhidan' aii adlhera 
fahhfadh wada anca ’Ijidala wa’lmird 
wai'n terai ’Icathra alai ajnaii 
fai'nnaha fei ’Ihucmi inda ’Inafi 
tohhs'aro fei arbaah in dkfami 
ydrifoha ’Imahiro fei ’lahhcami 
momdthilon' min badiho mondfibo 
wabddaho mowdfikon' mos'ahhibo 
wa’lrdbio ’Imobayino ’Imokhalifo 
yonbdca dn tafs'eilihinna ’Idarifo 
fakhodh mina ’Imomathilaini wahhidd 
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Wakhodh mma ’Imonafibaini ’Izdyida 
wakhodh jemei4 ^Udadi 'Imobayini 
wadh'ribho fei ’Ithdnef wela todahini 

[103 

wadhVib jemeli ’Iwafki fel ’Imowdfiki 
wdfloc bidhica anhaja ’Ith'ardyiki 
wadh'ribho fei ’Ids'll ’lladhai tads's'ild 
waahhs'i md andh'amma wama tahhasVala 
wadkfimho fa’lkafma idhd s'ahheihho 
yarifoho ’IdAjemo wa’lfas'eihho 
fahadhihi mina ’Ihhifdbi jumalo 
ydiei alai mithalihinna Mdmalo 
min gairi tath'weilin' wela ’dtifdfi 
faknd bimd feihinna fahu cafi 
wai’ n yemut akharo kabla ’Ikifmah 
fahhakkiki ’Ifihdmi wddtif kifmah 
wdjdl leho mefalah'an' okhrai lemd 
kad bayyana ’Itafs'eila feimd koddimd 
wdndh 'or fal'n wdfakati ’Ifihamo 
fakhodh hodelta wafkoha temamo 
wddli'ribho du jemeiahd fei ’Ifdbikah 
in lam yecun bainahoma mowdfakah 
fdids-homo ’lokhrai fafei ’Ifihdmi 
todh'rebo au fei wafkihd temdmi 
wacullo fahmin' fei jemeii ’Ithdniyah 
yodh'rebo du fei wafkihd ilaniyah 
fahadhihi th'arcikah'o ’Imondfakhah 
fdrka bihd rutbah'a f^dh'li fhdmikhah 


N 2 



wai n yeciiti fei muftahbakki ’Imali 
khonthaia s'ahheihhon bayyana ’lifhcali 
fakfim alai.’ldkalH wa’lyekeini 
tabhdh'a bihakki ’Ikifmah'i ’Imobeini 
wahacadhai hucmo dhawati ’Ihhamli 
yobnai ilal ’lyekei'ni wa’lakalli 

[ 11 ] 

warn yemut kaumon' bihadmin' dii garak 
4u hh4dithin' amma ^jemeid ca’Ihharak 
walam yecun yolemo hhdlo ’Ifabiki 
fala yowarrath nafikon' min ndfikl 
taoddohom ca’i'nnahom ajanibo 
wahacadhai ’Irdyyo ’Ifadcido ’Is'dyibo 
wakad 4tai ’Ikaulo alai md (heina 
min kifmahl ’Imeirdthi ca yebeina 
alai th'areikl ’Iramzi wa’Ii'fliarah 
molakhkhas'an' bidujezi ’libdrah 
fa’lhhamdo lillabi alai ’Itemami 
hhamddn' catheirdn' tomma fei ’Idawdmi 
wanafalo ’lafwa ani ’Itaks eiri 
wakhaira ma namolo fei ’Imesdri 
wagafra ma cdna mina ’Idhonubi 
wafatra ma cana mina ’Ibyubi 
Waafdhalo ’Is'alwahl wa’ltafleimi 
dial 'Inebiyyi ’Imus'th'afai ’Icereimi 
mohhammedin' khairi ’Idnami ’Iddkibi 
waalihi ’Igurri dhawel ’Imenaldbi 
was'ahbbihi lafadh'iH ’labrari 
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uls'ifwahi ’lamathili Mdkhydri 
wahhafbon.4 ’llaho wanima ’Icafei 
dhu ’lizzi wa’lkodrah'i wa’lalth'afi 

tummat wa’lhhamdo lillahi 
rabbi ’l^alemefini was'alwdtoho 
wafelamoho ^lai fayyidina 
mohhammedin' alnebiyyi ’lommiyi 
waalai alibi was'ahhbihi 
dlth'ayyibeini 41th'aheremi 
laxlah'o ’Ijenaa^h liarbadi liy^i 
khalaiina min Ihewdli finnah 
dthnei 5.1hari wafebi miyih'i 
yetheki bi’llahi taaalai 

fakhro ’lf4bikancx 

^fa 'llaho dnho. 





THE DESIRED OBJECT OF THE INQUIRER 
CONCERNING ALL THE RULES OF INHERITANCE: 
'Composed by the learned Shaikh, the Imam 
ddein, father of Ahdalla, 

Mohammed, son of Ali, son of Hosain, 

Al Rahabi, commonly called 3ndl 
Mgtakama. May God be merciful to him I 





In the name of God, the Clement, the Merciful-; and 
from Him wc i^k assistance. 


[ 1 ] 

First, we open the discourse 

With pronouncing the praise of our Lord most High: 
Praise then to god for what he hath bestowed, 

Praise, by which we remove blindness from the sight! 
Next, benediction afterwards and salutation 
To the Prophet, whose religion is the isi.a'm, 
Mohammed, seal of his I/Ord’.s messengers, 

And his family, after him, and his friends! 

And let us pray god for his aid to us 
In what we have proposed to explain 
From the system of the Imam, zaid alfaradhi *, 

(Since this is among the noblest of purposes) 

By learning; for learning is the most deserving of efforts 
In it, and the worthiest vocation of the pious; 

And this branch ^knowledge peculiarly belongs to what 
Has been openly declared among all the learned; 

And z.AiD has unquestionably a just title 

To what the lord of the mission conferred on him. 

By pronouncing his excellence, clearly saying, 

“ Zaid will teach you the law:” O glorious encomium ! 
He, therefore, best deserves to be followed by the student. 
Especially since shafiEI takes him for a guide. 

This then is his doctrine epitomised 


• Furadh'ei, a man skilled in th« farayidh\ or sarrsd nrdinanra contain* 
in tlie Alcoran. 
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Free from a particle of ambiguity. 

The causes of inheritance among men are three; 

(The possessor of any one ha^the advantage of succession) 
And they are wedlock, collateral relation,^ and descent: 
There is not besides them a single cause of inheritance. 

And any one of three incapacities 
Excludes a person from the succession; 

Servitude, and homicide, and a difference of faith: 
Understand then ; since doubt is not like certaintyk 
And those, who inherit among males, are ten} 

'Fheir names are known, and every where mentioned : 
The son, and the son’s son, however they descend. 

And the father, and his father, in the ascending line j 
And the brother, on whichever side he stands, 

Since Gojt caused the Koran to descend in his favour j 
And the son of a brother related by the same father> 
(Hear now the discourse containing no falsehood) 

And the paternal uncle, and such uncle’s son, 

(Be thanMul to him, who explains concisely and clearly) 
And the husband, and the emancipater n^ly connected ; 
And all the males, ’who inherit, are these. 

And all the inheriting females are seven, 

(To no woman, but them, does the law give that title) 
The daughter, and thg son’s,.daughter, and the tender 
mother. 

And the grandmother, and the wife, and the emancipatress. 
And the sister, on whichever side she stands: 

And 'this their number thus appears. 

And know, that inheritance is of two sorts, which are 
The SHARE, and the heirship * of what is dtstribiitable. 
Now the shares, by the declaration of the book, are si?i: 
(Besides them is no share in the inheritance) 

• Pronounced in India, frm and ajta. See the last words of the re* 
port by the Mahomedan doctors in the Patna cause. 
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A moiety, and a fourth; next, half a fourtli. 

And a third, and a sixth, as the law declares. 

And two thirds; and these at* the whole. 

Remember then; for “ Every one, who remembers, is 
an IMAM* ” 

[ 3 ] 

A moiety then is the share of five persons, 

The husband, and the female child. 

And the daughter of a son, on failure of daughters. 

And the •whole sister, by the opinion of every mufti, 
And, after her, the sister, who has the same father; 

This when they stand alone without any heir. 

And a fourth is the share of the husband, if there be with 
him 

Any children of the wife, who deprive him of vwre; 

And this is for every yife, or more lhan one 
On failure of children, as it is ordained. 

And the eighth is for the wife, or the wives. 

Together with sons or with daughters f. 

Or with children of sons: learn then. 

And remain firm in venerating study, and prosper. 

And two thirds are for the daughters all together. 

When there are more than one; (hear attentively) 

And the same portion is for the daughters of a son; 
(Coftiprdiend my discourse with clear discernment) 

This also is for two sisters, and for what exceeds t/iat 
number; 

The Ingenuous and the pious have thus decided: 

This, whether they be by the father and the mother. 

Or by the father uw/y. (Actby this rule; thou wilt be right) 
And the third is the mother’s share, when there is no child, 


* A sayiog, I believe, of Mahomed: he meaned a rememberer of his oral 
pfecepis. Hence the name of Hafidh, or Hafz, was aaiumed by many 
illuatrious persons, and, among them, by the celebrated poet. 

I See the answer of Mohammed Kasim to the thirteenth question pro- 
jposed to him in the Patna cause. 
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Nor any assemblage or number of brethren. 

As two brothers, or two sisters, or three; 

The rule in this case regards males as well as females. 
And, if there be a husband, and a mother, and a father| 
A third of what remains is allotted to her; 

And so with a wife ; (advance then. 

And be not seated apart frpm the sciences.) 

C4] 

And a third is for two males or two females 
Of the mother’s children, without deceit; 

And so, if there be more, and they seek their allotmeniy 
There is no provision for them in what exceeds that share, 
And females and males are held equal 
In this distribution, as the written law declares. 

And a sixth is the share of seven in number, 

The father, and the mother, then the son’s daughter, 
and the grandfather, 

And the sister, daughter of the father, next the grand¬ 
mother. 

And the mother's child: the number is complete. 

And the father has a right to it with the children. 

And so the mother, by the revelation of the Eternal: 
And the same is for her with two 
Of the dead man’s brothers: give those two a just allotment. 
And the grandfather is like the father, on his death, 

In the distribution of what accrues to him and reUeves him. 
Except when there are brothers living. 

Since they are preferable to him in proximity*; 

And their due and his due shall be introduced 
With a full explanation in the different cases. 

And the son’s daughter takes a sixth, when 
She is with a daughter, alike in descent, 

• The margin ha> minho for xcaliS. From this verse it appears, that 
the ilcerees of consanguinity are computed by the UahomedoTU ia the 
same manner as by our common lawyers. 
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And thus a sister with a sister, who 
Is related, O my brother, by the same father. 

And, if the relation of the grandmothers be equal. 

Both of them are called to the succession j 
And a sixth is divided between them equally 
By the just and the legal mode of partition. 

And every female, who claims through one not inheriting, 
Kas herself no portion of the inheritance. 

And the distant kinswoman is excluded by the near 
By the better opinions : (say now to me, “ Enough.”) 
And here ends the distribution of the shares. 

Without perplexity or intricacy: 

And it ts just, that we propound the law of iikirshif 
With every sentence concise and exact. 

Now every one, who appropriates all the estate, 

Among the near descendants or relations, 

Or who takes what remains after the portions, 

He is distinguished by the title of heir*. 

As the father, and the grandfather, and his father. 

And the son, in a near and a remote degree. 

And the brother, and the brother’s son, and the uncles,^ 
And the master, who generously manumitted his slave. 
And thus their sons, all of them : 

(Be attentive then to what I pronounce). 

And thei’e is not to the distant, with the near, kinsman 
Any share or portion in the inheritance. 

And the brother and the uncle by mother and father 
Are preferred to those descended by the half blood. 

And the son and the brother with females 
Have the heirship over them in the estate: 


• Stt A NarratUi of tht Proot^dinf^s in the Patna Cuusey p. 11. Wait 
The Arabiek verb ih'/aba primarily •ignifin (o collect and bind together the 
hranthes (f a tree: l^ce the •ccondary »enie, to cotutituie the heir and Uud 
ef a family. 
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And there is not among women any heiress 
Except her, who-kindly freed .the enslavtd necli. 

And the sisters, if there be daughters, 

Take the residue after their portions. 

And the grandfather is precluded from inheriting 
By the father in all his three cases; 

And thus the grandson by the son; (do not then 
Turn aside, in deviation from the clear rules). 

[ 6 ] 

And the grandmothers on each side are excluded 
By the mother: (remember this rtt/c, and decide conform¬ 
ably) 

And brothers are excluded by sons 

And by the nearest progenitor, as we are taught. 

Or by sons’ sons,, when there are am/; 

A nuntber and one are in this respect alike. 

And the mother’s son remains in exclusion 
By the grandfather (remember this with care) 

And by the daughters, and the son’s daughters: 

(Be very assiduous in committing knowledge to memory) 
Besides, the son’s daughters are e.xcluded, when 
The daughters take two thii«ds, O young man, 

Except when a male has the heirship over them 
Of the son’s children, by what they assert: 

And, after them, the sisters, who 
Descend in-proximity from both sides, 

When they take tlieir complete portions, 

Exclude the .weeping daugliters of the dead father; 

And, if they have a brother present. 

He has the heirship over them, in private and publict. 
And the brother’s son is not the heir over 
Whoever is equal to, or above, him in descent. 

And, if thou find a husband and a mother inheriting. 
And .brothers by t’ne mother, they take eae/i a third; 
And so if there be brothers by the mother and the father. 
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And the whole estate Is comprised in the allotment of shares. 
Place them all to the side of the mother, 

And consider their father as a rock in the sea. 

And divide among the brethren a third of the estate left, 
And tills is the case of mushtaraca, or parcenary. 

[ 7 ] 

And now we will enter upon what we desire 
Concerning the grandfather and the brotlicrs, as we pro- 
, mised. 

Incline then thine ear to what I shall say, 

And collect at once the whole purport of my words ( 

And. know, that the grandfather lias differeiit cases; 

I will inform thee of them successively: 

And he.has a share with the brothers in them, when 
The division redounds not to any losj upon liim. 

And sometimes he takes an entire third. 

If there be in the distribution any descendants from him. 
And there be not .among them any entitled to shares, 

(Be cqntent with my explanation without questions) 

And sometimes he takes a third of the remainder 
After those, who have portions and provisions; 

This, when the dividend is become 
Too diminished for the other share by the press of 
claimants. 

And sometimes he takes a sixth of the property. 

And there is no descendant from him in that case; 

And he, wlth feraales in the division, is 
Like the brother in his share and his right. 

And reckon the father’s children in the number, 

(And leave the mother’s children with the grandfathers) 
And, after that number, give to the brethren 
Thy just allotment among them on failure of the grand¬ 
father. 

And the sister has no share with the grandfather 
In what exceeds the case sdready concluded; 

The consort and the mother, and these two are all o|' 
them, 
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(Know then, for die best of the sect is hfe who knows 
Are called, O friend, the acduriyyah * * * § ; 

And tliey desei've to be remembered by thee* 

[«] 

Half then is given to her, and a sixth to him, 

Until there is a remainder after the entire shares. 

Then they return to the distribution 
As before-mentioned; (recollect it, and thank the author) 
And, if thou desire a knowledge of computation. 

Thou wilt by its means attain the right proceeding ; 

And thou wilt understand divisions and analysis, 

'And wilt be acquainted with integers and fractions; 
Extract then the roots in solving problems f, 

And be not remiss in committing them to memory; 

Now they, when the discourse about them is precise. 

Are three, to which a remainder belongs. 

And, after them, four complete divisorSf 
To which no remainder belongs, nor any fraction 
Now the sixth, thou wilt see, is from six portions, 

And the third and the fourth from twelve i 
And if to an eighth a sixth be added, 

The new root, concerning which the calculation is just. 
Becomes four, which twenty follow, 

As arithmeticians universally know 
And these three roots, 

If the shares be many, leave a remainder. 

And let six come (o the connexion of ten 
In the known table commonly delineated H, 


• The Arabian lexicographers give this name t6 the bujbanJ or teiflr, 
the mother, the graruffather, and the ieh<Ar sister; possibly, because the rules 
of succession are a little ditlurbtd in favour of them. 

y By tt'lfOT root, he must mean the denorrunaior of a fraction, 

i He, probably, considers the whole estate as ftse/ce, which has/our 
divisors, besides unit. 

§ In our notKtion (which the Atiatieh, if they are wise, Will adopt), 

i "h I ^Ji¬ 
ll This passage 1 do not understand, not knowing the (aile to which 



And let that ftillow, which succeeds it in the serieJ, 

In the excess, by distinct progressions, to seventeen } 

And the third number leaves a remainder 
Of its eighth part: (proceed then, as I direct) 

And half and what ramains, or the two halves, 

Their root, in the rule concerning them, is two. 

m 

And the third comes obviously from three -, 

And the fourth is formed from four; 

And the eighth, if it be required, is from eight; 

And these are the second roots. 

To which no re/hainder belongs: know tjus; 

Then pursue the method of verifying it, and distribute i 
And, if thou hast verified the root. 

The end of lengthened computation is clear gain. 

Give then to each person his share, from hU root. 
Complete, or broken from Its remainder. 

And, if thou sec that the shares cannot be distributed 
To the partakers of the inheritance, follow virhat is pre¬ 
scribed, 

And seek the way of compendiousness in the work 
By multiplication and proportion: this will remove error 
from thee, 

And restore tp the whole quantity what agrees with it. 
And multiply it by the root, tod be thou vigilant; 
Whether there be one denomination or more, 

Kemember well, and dismiss from thee doubt and difficulty; 
And, if thou see multiplicity in the kiods, 

'ITien they, by the rule among men. 

Are numerically ranged in four terms, 

*rhe skilful (ucouHiatU will know them by 4ie roles > 
Thu similar after it the propprtiooal, 

it reStM. The Mragnay tailt, wkirh frialtit exhihks in the teveptk 
chapter of bit Algelira, it comnionly wed ifi Afia VulltpUestiOA aad 
dlvitioti. See CtiARDlN, Tol. III.p. IW- 

VOL. V^, O 
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And, after that, the concordant accompanying* 

And the fourth is the discordant separated ; 

(The intelligent man will inform thee of their distinctions) 

Take then from the similars onoy 

And take from the proportionals the rest, 

And take the entire number of discordants, 

And multiply them by the second term; and be m.: 
deceived. 

[ 10 } 

And, mix the whole quantity with the concordant. 

And pursue by it the plainest of ways; 

And multiply it into the root, which thou hast investigated. 
And compute what is the sum, and what it amounts to j 
And divide it} and, if the division be just, 

The illiterate and the eloquent man will equally know it*: 
And this is the whole of the computation, 

(The work thus proceeds in similar cases) 

Without prolixity or digression; 

Be satisfied then with what it contains; for it is sufficient 
And if one person die before the distribution. 

Make the shares just, and know his proper division ; 

state for him a fresh question, as it 
Has been distinctly explained, in what precedes: 

And consider and, if the shares agree, 

Take them; thou art right; the quantity is complete ; 
And mix it, or all of them, into the preceding. 

If there be not an agreement between them, 

• The preceding kertes contain an awkward rule of practice; but k 
itfnce appears, that Chardin was mistaken, when he asserted, that nes* 
iher the Iniumt nor Bertioft of bis lime were at all acquainted with the 
c nunon DNNfktU nikt •• se« bis chapter on the.Persiari'VfritknKlitfe. 

f It can only be of use, as an artiffcial memory, to those who al¬ 
ready know the rules, out is insU^clent for the teaching of them. 
These two or three, pages arc very enigmatical; but I' should not de¬ 
spair at aiplaifuag iKatn, if I had letiiire fo read a few arithmeticl^ 
bedkMttbe-(lnl;.6S Btrsiam. 
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And the new shares into the/orMKr shares 
Are blended, or into the entire quantity*. 

And every share into the aggregate of the second 
Is mixed, or into the whole quantity, manifestly: 

And this is the method of mondsakhah* / 

Mount then by it th^ lofty degrees of excellence^ 

And, if there be among the claimants of the estate 
A real hermaphrodite, removing all doubts. 

Distribute to the less evident and to the certain; 

Thou wilt allot with justice the clear portion i 
And this is the rule of pregnant women. 

Which is founded on the certain, and the leiij evidenf. 

[ 11 ] 

And, if many kinsmen die by ruio or drowning^ 

Or a calamity overwhelming all, as fire. 

And the case of the survivor be not known. 

And one deceased cannot be heir to another deceased. 
Reckon them all, at if they were stiangetis | 

And this is the sound and true determination. 

And now tlie discourse bps come to what we-desired 
Concerning the distribution of estates, so that it b made 
clear, 

By vay of short hint and allusion, 

Explained in an abbreviation of the sense. 

Praise then to cod in perfectioir. 

Praise, abundant, complete in eternity > 

And let us ask forgiveness for our defects, 

And the best of wliat we hope in the place aspired to, 
And pardon for what is passed of our sins. 

And a covering for what is passed of our faulti t 
And the fairest of salutations and benisons 


• Thf grammarian*, traniUted by GtJiui, tkba explain the word tp* 
^isohh or montisitk/uA : “ Mon et (UCceMio continua hzredum, <}\ue fit 
- Integra manente et indiviaa bwreditatf i” but the but words eoaffj 
Ml adei^uate idea of the thing. 


O '2 
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On the prophet, the pure, the illiistrioir;, 

Mohammed, the best of created beings, the Izsto/pro^hcfs^ 
And on his family, bright with gforious qualities. 

And his compftnions> the excellent, the hoble. 

The spotless, the exalted,-thb bcnehfcent ? 

And our sufficient help is goo f ^ all-sufficient f 
Endued with greatness,andwtth po\^er,and with clemency } 


The work is ended. Praise be to coo. 
The ruler of worlds ! and his blessing 
And peace on our lord 
Mohammed, the Unlettered Prophet, 
And on his family and his companions. 
The excellent, the unblemished F 
On Friday night, one of the four nights 
at the close of Skewdl in the year 
seven hundred and twelve • 

The Trtmseriber, sumumed 

FAKHKO’t Sa'EIXa'NI 
(or,. Excelling his Predecessors) 
confides in cod Most High r 
May COD forgive his sins! 


V V. C. isie. 
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PREFACE. 


The two Mufelman afithors, whom I now in¬ 
troduce to my countrymen in Indian aVc Shaikh 
SikA ju’ddi'n, a native of Sejdvend^ and Sayyad 
Shari'f, who was born at Jurjdn in Kbivdrezm 
near the mouth of the Oxus^ and is faid to have 
died, at the age of {eventy-(ix years, in the city 
of Shirdz: their compoiitions have equal au¬ 
thority in all the Mohammedan courts, which 
follow the fyftem of Abu' Hani'fah, with 
thofe of Littletok and Coke in the courts at 
iVeJiminJler\ and there is, indeed, a wonderful 
analogy between the works of the old Ara-- 
bian and Englijh lawyers, and between thofe of 
their feveral commentators; with this differ¬ 
ence in favour of our own country, that Lit¬ 
tleton is always too clear to need a glofs, and 
with this difference in favour of the Arabf, that 
the foie object of Shari'f was to explain and 
illuftratc his text, without an oftentatious dif- 
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play of his own erudition; but, when it is ad¬ 
mitted, that a -defire of extreme brevity has 
often made the Sirajiyyah obfeure, the reader 
ihould in candour allow, that every author muft 
appear to great difadvantage in a literal tranfla- 
tion, efpecially when his own idiom differs to¬ 
tally from that of his tranflator, <t*hen his terms 
of art muif be rendered by new words, which 
ufe alone can make eafy, and when the fyrtem, 
which he unfolds to Jiis countrymen, has no re- 
femblance to any other, that the world ever 
knew. In the Sharijiyyah (for that is the po¬ 
pular title of the Arabian comment) we find 
little or no obfeurity; and, if there be a fault 
in the book, it Is a fcrupulous minuteness of 
explanation, and a needlefs anxiety to remove 
every little cloud, which the reader l)imfelf 
might difperfe by the flighted; exertion of his 
intelledl. Both works were tranflated into Prr- 
Jianhy the order of Mr. Hastings; and the 
tranllation, which bears the name of Maulavi 
Muhammed Ka'si.m, mud appear excellent^ 
and would be really ufcful, to fuch as .had not 
accefs to Arabick originals; but the text 
and .comment arc blended without any dif- 
crimination, and both are fo intermixed witli 
the notes of the tranflator himfelf, that it is 
often impofliblc to feparate what is fixed Jaw 
from what is merely his own opinion; he has 
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allb erred (though it be certainly a 
crrour) on the fide ofclcarnefs, and has- fnade 
his work fo tedioully.perfpicuous, that it fill?, 
inclufively of a turgid and flowery dedication, 
about fix hundred pages, and a faithful verfion 
of it in Englijh would occupy a very large 
volume. 

If the pains, whicli have been taken to, render 
my own work as complete as poflible, be mea- 
fured by the fize of it, they muft be thought 
very inconfiderable j but in truth no greater 
pains could have been taken with any work; 
and it would have been a far eafier talk to have 
didlated or written a verbal tranflation of the 
?wo comments on my text, than to hayc tiaade 
a careful feleftion of all that is important in 
them ; for which purpofe 1 perufed each of 
them three times with the utmoft attenfioA, and 
have condenfed in little more than fifty (hort 
pages the fubftance of them both, without any 
I’upcrfluous paflage, that I fltould wilh to be re*- 
trenched, and with as much perfpicuity as I 
was able to give, in lb fhort a compafs, to a 
fyftem in fomc parts rather abftrufe: left men 
of bufinefs, for whom the book is intended, 
fhould be alarmed at firfl: fight by the magni¬ 
tude of it, 1 have, omitted all the minute criti- 
cilm, various readings, and curious Arabian li¬ 
terature ; moft of the anecdotes concerning old 
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law^rs, all their fubtli controverfies with 
the ailments on both fides j together with the 
demonftrations of arithmetical rules and the 
• very long proceffes, after the prolix method of 
the Araifs^ in words indcad of figures. Pradti- 
cal utility being my ultimate objedi in this work, 
I had nothing to do with literary curiofities, 
how agreeable foever they might have been in 
their proper places; but, in order to attain that 
objedl by a full explanation of every thing ufe- 
ful in my text, I was under a necethty of retain¬ 
ing the Arabian phrafeology both in law and 
aritiitnetick, and muft requeft the Engltjh reader 
to diftnifs from his mind, while he ftudies the 
Sirdjiyyah^ thole appropriated fenfes, in which 
many of our words, as beir^ inheritance, root, 
and the like, are ufed in our own fyftems. One 
Aral>k<k Word I was at a lots to tranflate pre- 
oifely rti our language without circumlocution : 
the chief problem, in the didi ibution of eflates 
among Mufeiman heirs, is to ^nd the kaft num- 
ier^ hy ^hich an ejtate mujl be divided, Jo that all 
the Jhares and the refidue may be legally d'JiribuU 
ed^itbeut ajrabiion: this they call integration ; 
but* if I could have hazarded fuch a word in 
MngUJh, the frequent repetition of if would 
have been extremely harfh ; and I have gene- 
fally called it arrangement or verification, which 
are pojpular fenfes of the Arabick verbal houn ; 
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but the number fought, or, to ufe the Arabian 
expreffion, the integrant of the cafe, I have ufu- 
ally named the divifor of the eftate. 

It will be feen in the Sirajiyyah, that the fyf- 
tem of Zaid, though in part exploded by Abu 
HANfpAH, had very powerful fupporters, and 
its author is always mentioned in terms of re- 
fpedl: it is the fyftem, which I publithed at 
London above ten years ago ; and I am not fur- 
prifed, that, without a native affiftant or even a 
marginal glofs, I could not then interpret the 
many technical words, which no didVionary 
explains, except in their popular lenfes; but, 
though my literal vernon of the tradl by Almu- 
TAKANNA feems for pages together like a firing 
of enigmas, yet the following work makes every 
fentence in it perfedlly clear; and the original, 
which was engraved from a very old manu- 
fcript, appears to be a lively and elegant epi¬ 
tome of the law of inheritance according to 
Zaid, but manifefUy defigned to alilfl the me¬ 
mory of young fludents, who were to get it by 
heart, when they had learned the rules from 
fome longer treatife, or from the mouths of 
their preceptors. This may be no improper 
place to inform the reader, that, although Abu 
Hani'Pah be the acknowledged head of the 
prevailing fedt, and has given his name to it, 
yet fo great veneration is fhown to Abu Yu'. 
sup and the lawyer Muhammed, that, when 
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they feM 4ifl(eot fro;Ti their maftef, the Mujrim 
man judge is at liberty to adopt either of the twoi 
decifions, which may feem to him the more 
coniphaut to reafon, and founded o» the better 
authority. 

I am ftrongly difpofed to believe, that no 
poflible queftion could occur on the Mohammcr 
dan lavy of fucceflion, which might hot be ra¬ 
pidly and correctly anfwered by the help of this 
work.; but it would be eafy to confirm or in¬ 
validate my opinion by the following method. 
Let one capital letter, or more, if neceflary, 
reprefent each of the (harsrs^ refiduafies, and 
dillaat heirs j and let thofe letters be the ini¬ 
tials of the feveral words, in aid of the memory, 
>ut lo chefen (as without difficulty they may 
be) that all may be different; let them be 
placed in alphabetical order, and connefled by 
the fign of addition; let an enumeration be 
then made, by the known rule, of ajl the poffi- 
blc cafes, in which they can occur, two and 
two, three and three, and fe forth; let them 
acjcordht^ly be arranged |n tables from the!, 
ioweft number to the higheft; and let the (hare 
or allotment of each be fet above the letter, 
in the- place of an exponent. If the queftion 
then were propofed, in what manner the pro¬ 
perty of Hinda muft be diftributed among her 
daughter, her fijier by the fame father only, and 
the daughter of h^r foti, the table of the tUrd 
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daft v/ 6 uld exhibit this formula D t f JJF i- 
+ DS -J.; or, if A MR u had left his wife, twr 
dattgbter*^ and both bis parents, the formula in 
the fourth tabfe WQuid.be a D 4| + FtV + M 
-f- W V 7 -; where the denominator of the index 
would be the integrant, as the jirabs call it, of 
the cafe, and the numerator would point out 
the fcveral allotments: thus might we con- 
ftru^ a fet of tables, mathematically accurate, 
in which the legal diftribution, in every pofllble 
cafe, might be feen in a moment without 
thought and even without learning ? and fuch 
a blind facility, though not very conliftcnt with 
the dignity of fcience, would certainly be con¬ 
venient in praftice. We might alfo arrange the 
whole in a fynthetical method (of all the inoft 
luminous and fatisfadory) by beginning with 
X\ie Jentences of the Koran, as with indubitable 
axioms, followed by the genuine oral tnaxhns 
of Muhammed; by fubjoining the points, on 
which all the learned have at length agreed, 
and by concluding with cafes deduced from 
thofe three fources of juridical knowledge, to 
which there fliould be conftant references by 
numbers in the manner of geometricians: this 
method I propofe to adopt in the Digeff, from 
which I have ftpartted the Sirdjiyyah, becauie 
it feemed worthy of being exhibited entire, and 
may be ccmfidered as IniHtutes of Arabian Law 
(> 1 ) the importajit tide, mentioned by the Britijb 
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lcgillatur€, of inheritance Mnd fuccejint to lands, 
rents, and goods, 

Unlcft 1 am greatly deceived,.the work, 
prefented to the public, decides the queftion, 
which has been ftarted, •whether, by the Mogul 
canflitution^ the fovereign be not the foie proprietor 
of all the land in bis empire, -which he or his pre- 
decejfors have not granted to a fubjeSl, and his 
heirs', for nothing can be more certain, than 
that land, rents, andgWx are, in the language of 
all Mohammedan lawyers, property alike aliena^ 
ble and inheritable j and fo far is the Ibvereign 
from having any right of property in the goods 
or lands of his people, that even efeheats arc 
never appropriated to his ufe, but fall into a 
fund for the relief of the poor. Sharif ex- 
prcfsly mentions fields and boufes as inherita¬ 
ble and alienable property; be fays, that a 
boufe, on which there is a lien, lhall not be 
fold to defray even funeral expenles; that, if 
a. man dig a well in his own field, and another 
man perilh by falling into it, he incurs po guilt; 
but, if he bad trefpaired on thefield ofanother man, 
and hsd been the occafion of death, he muft pay 
the price of blood; that buildings and trees pafs by 
aifale:ofi!<?«<i, thoughinot converlelyi and he al¬ 
ways e.xpreflfes what wtf call property by an em- 
phatical word implying domhiion. Such dominion, 
fa>ya; he, may be acquired by the adl of parties^f 
as: in the cafe _Qf mttaHs, or, by the aft . of 
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as iu the cafe of defcenUi and, haviag ob^ 
ferved, freedom is the civil exifience and 
of a man-, hKitflavery, his death and annibHation, 
he adds, becaufe freedom eftablijhes his right cf 
property, -which chiefly diftinguijhes man from other 
animals and from things inanimate ; lb that ho 
would have confidered fubjeSls -without property- 
(which, as he fays in another place, comprifes 
every thing that a man may fell, or give^ or leave 
for his heirs) as mere Jlaves loithout civil Ufa ye.t 
Sharif was beloved and rewarded by the very* 
conqueror, from whom the imperial houfe of' 
Dehli boafted of their defccnt. The Kardih 
allots to certain kindred of the deceafed fpcci- 
fick (hares of what he left, without a lyllable in. 
the book, that intimates a (hade of diftinflion. 
between realty and pcrfonalty; there is there¬ 
fore no fuch diftindlion, for interpreters muft 
make none, where the law has not diftinguifh- 
ed: as to Muhammed, he fays in pofitive 
words, that if a man leave either property, or 
rights, they go to his heirs ; and Sharif adds, 
that an heir facceeds to his antef or s efiate •with 
an abfoluie right of ownerfdp, right of pojjejjion,. 
and power of alienation. Now I am fully 
perfuaded, that no Mufelman prince, in any 
age or country, would have haidioured a 
thought of controverting thefe authorities. 
Had the doilrine lately broached bceu fuggeft- 
ed to the ferocious* but politick and relieious. 
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Omar, he wouW in his beft mood have alfcod 
his connfcllo flernly, whether he imagined 
himfelf wifer than God and his Prophet, and, 
in one of his paflionate fallies, would have 
fpurned him as a blafphcmer from his prefence, 
had he been even his deareft friend or his ableft 
general: the placid and benevolent Ali would 
have given a harfli rebuke to fitch an advifer; 
and Aurangzi'b himfelf, the bloodieft of af- 
faflins and the mofl avaricious of men, would 
not have adopted and proclaimed fuch an opi¬ 
nion, whatever his courtiers and (laves might 
have (aid, in their zeal to aggrandize their 
mafter, io a foreign phyfician and philofopher, 
who too haftily believed them, and aferibed 
to fuch a fyftem all the defolation, of which he 
had been a witnefs. Conqueft could have 
made no difference; for, either the law of the 
conquering nation was ellablifhed in /Writ, or 
that of the conquered was fuffered to remain: 
if the firfl, the Koran and the di^a of Muham- 
MED were fountains, too iacred to be violated, 
both of public and private law; if the fecond, 
there is an end of the debate; for the old Hin¬ 
dus moft affuredly were abfolute proprietors of 
their land, though they called their fovereigns 
Lords of the Earth; as they gave the title of 
Gods on Earth to their Brahmens^ whom they 
punifhed, neverthelefs, for theft with all doe fc- 
verity. Should it be urged, that, although an 
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Indian prince may have no right, in h\% executiv9 
capacity, to the land of his fubje(fts, yet, as the 
foie legijlathe power, he is above control; I an 
fwer firmly, that Indian princes never had^ nor 
pretended to have, an unlimited legiflative au¬ 
thority, but were always under the control of 
laws believed to be divine, with which they 
never claimed any power of difpenfing. 

I am happy in an opportunity of advancing 
thefe arguments againfl a dodrine, which I 
think unjuft, unfounded, and big with ruin; for^ 
in the courfe of nine years, I have feen enough 
of thefe provinces and of their inhabitants, to 
be convinced, that, if we hope to make our go¬ 
vernment a blefling to them and a durable be¬ 
nefit to ourfelves, we muft realize our hope, 
not by wringing for the prefent the largeft pof- 
fible revenue from our AJiatick fubjedls, but by 
taking no more of their wealth than the pubjick 
exigencies, and their own fecurity, may ac¬ 
tually require; not by dimlnilhing the intereji, 
which landlords muft naturally take iii t&eir 
own foil, but by augmenting it to the utmoft, 
and giving them aflTurance, that it will defeend 
to their heirs; when their laws of property, 
which they literally hold facred, lhall in prac¬ 
tice be fecured to them; when the land-tax 
lhall be fo moderate, that they cannot have a 
colourable pretence to rack their 
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when they (ball have a well grounded confi¬ 
dence, that the proportion of it will never be 
raifed, except for a time on fomc great emer¬ 
gence, which may endanger all they poflefs; 
when either the performance of every legal 
contradt (hall be enforced, or a certain and ade¬ 
quate compenfation be given for the breach O'f 
it; when no wrong (hall remain unredrefTed, 
and when redrefs (hall be obtained at little ex- 
penfe, and with all the fpeed, that may be con- 
fiftent with neceflary deliberation; then will 
the population and refources of Bengal and Ba^ 
har continually incrcafe, and our nation will 
have the glory of conferring happinefs on con- 
(idcrably more than twenty-four vm\\\ov\s (which 
is at Icaft the prefent number) of their native 
inhabitants, whofe cheerful induftry will enrich 
their benefadfors, and whofe firm attachment 
will fecure the pcrnwnence of our dominion* 
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INTRODUCTION. 


IN THE NAME OF THE MOST MERCI¬ 
FUL GOD! 

Praise be to god, the Lord of all worlds; 
the praife of thofe who give Mm thanks! And 
His blefling on the heft of created beings, MU- 
HAMMED, and his excellent family! The Pro¬ 
phet of GOD (on whom be his blefling and 
peace!) faid: “ Learn the laws of inheritance, 
“ and teach them to the people; for they are 
“ one half of ufeful knowledge.” Our learn¬ 
ed in the law (to whom GOD be merci¬ 
ful!) fay:'“ There belong to the property of 
** a perfon deceafed four fucceflive duties to 
“ be performed by the magijirate: firft, his fune- 
“ ral ceremony and burial without fuperfluity 
“ of expenfe, yet without deficiency} next, the 
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•* difcharge of his juft debts from the whole of 
“ his remaining effedls; then the payment of 
“ his legacies out of a third of what remains 
** after his debts are paid; and, laftly, the diftri- 
“ bution of the refidue among his fucceflbrs, ac- 
** cording to the Divine Book, to the Traditions, 
“ and to the Aflent of the Learned.” They 
begin with the perfons entitled to (hares, who 
are fuch as have each a fpecifick (hare allotted 
to them in the book of Almighty GOD; then 
they proceed to the redduary heirs by relation, 
and they are all fuch as take what remains of 
the inheritance, after thofc who are entitled to 
fhares; and, if there be only refiduaries, they 
take the whole property: next to refiduaries for 
fpecial caufe, as the mafter of an enfranchifed 
Have and his male refiduary heirs; then they 
return to thofe entitled to (hares according to 
their refpe£tive rights of confanguinity; then to 
the more diftant kindred; then to the fuccelTor 
by contraft; then to him who was acknow¬ 
ledged as a kinfman through another, fo as not 
to prove his confanguinity, provided the de- 
ccafed perfifted in that acknowledgement .even 
till he died; then to the perfon, toVhom the 
whole property was left by will; and laftly to 
;he publick treafury. 
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On Impediments to SiicceJJion, 

Impediments to fucceffion are four; i, 
fervitude, whether it be perfeft or imperfeft; 2, 
homicide, whether punifliable by retaliation, or 
cx,piable; 3, difference of religion; and 4, dif¬ 
ference of country, either aftual, as between an 
alien enemy and an alien tributary; or qualified, 
as between a fugitive and a tributary, or between 
two fugitive enenaies from two different ftates; 
now a flare differs from another by having dif¬ 
ferent forces and fovereigns, there being ho 
community of protedlion between them. 



On the DoSirine of Shares, and the Perfons 
entitled to them. 

The furud, or fiiares, appointed in the book 
of Almighty GOD, are fix: a moiety, a quarter, 
an eighth, two thirds, one third, and a fixth, 
fome formed by doubling, and Jome by halving. 
Now thofe entitled to thefe fhares are twelve 
perfons; four males, who are the father and the 
true grandfather or other male anceflor, how 
high foever in the paternal line^ the brother by 
the fame mother, and the hufband; and eight 
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females, who are the wife, and the daughter, 
and the fon’s daughter, or other female de- 
fcendant how low foever, the filler by one 
father and mother, the filler by the father’s 
fide, and the filler by the mother’s fide, the 
mother, and the true grandmother, that is, Ihe 
who is related to the deceafed without the 
intervention of a falfe grandfather. (A falfe 
male ancellor is, where a female ancellor inter- 
venes in the line of afeent.) The father takes 
in three cafes; i, an abfolute fhare, which is a 
fixth, and that with the fon, or fon’s fon, how 
low foever; 2 , a legal fhare, and a refiduary 
portion alfo; and that with a daughter, or a 
fon’s daughter, how low foever in the degree 
of defeent; he has a fimple refiduary title, 
on failure of children and fon’s children, or 
other low defeendants. The true grandfather 
has the fame interell with the father, except in 
four cafes, which we will mention prefently, if 
it pleafe GOD; but the grandfather is excluded 
by the father, if he be living ; fince the father is 
the mean of confanguinity between the grand¬ 
father and the deceafed. The mother’s children 
alfo take in three cafes: a fixth is the fhare of 
one only; a third, of two, or of more: males 
and females have an equal divifion and right; 
but the mother’s children are excluded, by 
children of the deceafed and by fon’s children, 
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how low foever, as well as hy the father and 
the grandfather; as the learned agree. The 
hufband takes in two cafes; half, on failure 
of children, and fon’s children, and a fourth, 
with children, or fon’a children, how low foever 
they defcend, 


On Women, 

Wives take in two cafes; a fourth h’iJW to 
one or more on failure of children, and fon’s 
children how low foever; and an eighth with 
children, or fon’s children, in any degree of 
defccnt. Daughters begotten by the deceafed 
take in three cafes; half goes to one only, and two 
thirds to two or more; and, if there be a fon, the 
male has the fliare of two females, and he 
makes them refiduaries. The fon’s daughters 
are like the daughters begotten by the deceafed; 
and they may be in fix cafes; half goes to one 
only, and two thirds to two or more, on failure 
of daughters begotten by the deceafed; with a 
fingle daughter of the deceafed, they have a 
fixth, completing (with the daughter s half), 
two thirds; but, with two daughters of the 
deceafed, they have no (hare of the inheritance, 
Vinlefs there be, in an equal degree with, or in a 
lower degree than, them, a boy, who makes 
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them refiduaries. .As to the remainder between 
them, the male has the portion of two females; 
and all of the fon’s daughters are excluded by 
the fen himfelf. 

If a man leave three fon’s daughters, fome of 
them in lower degrees than others, and three 
daughters of the fon of another fon, fome of 
them in lower degrees than others, and three 
daughters of the Ton’s fon of another fon, fome 
of them in lower degrees than others, as in the 
following table, this is called the cafe of tqjhbib, 

FIRST SET. SECOND StT. THIRD SET. 

Son, Son, Son, 

I I I 

Son, Daughter, Son, Son, 

1 I, 1 

Son, Daughter, S(<h, Daughter, Son, 

Son, Daughter, Son, Daugliter, Son, Daughter, 
Son, Daughter, Son, Daughter, 

I 

Son, Daughter. 

Here the eldeft of the firft line has none 
equal in degree with her; the middle one of the 
firft line is equalled in degree by the eldeft 
of the fecond; and the youngeft of the firft line 
is equalled by the middle one of the fecond, 
and by the eldeft of the third line j the youngeft 
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of the fecond line is equalled by the middle one 
of the third line, and the youngefl; of the third 
fet has no equal in degree.—When thou haft 
comprehended this, then we fay: the eldeft of 
the firft line has a moiety; the middle one of 
the firft line has a fixth together with her equal 
in degree to make up two thirds; and thofe in 
lower degrees never take any thing, unlefs there 
be a fon with them, who makes them refidu** 
aries, both her who is equal to him in degree, 
and her who is above him; but who is not en¬ 
titled to a fhare: thofe below him are excluded. 

Sifters by the fame father and mother may 
be in five cafes; half goes to one alone; two 
thirds to two or more; and, if there be brothers 
by the fame father and mother, the male has 
the portion of two females; and the females 
become refiduaries through him by reafon of 
their equality in the degree of relation to the 
deceafed ; and they ta .e the refidue, when they 
are with daughters, or with fon’s daughters, by 
the faying of Him, on whom be bleffing and 
peace! “ Make fillers, with daughters, rcfi- 
“ duaries.” 

Sifters-by the fame father only are like fillers 
by the fame father and mother, and may be 
in feven cafes: half goes to one, and two thirds 
to two 6r more on failure of fillers by the fime 
father and mother; .and with one filler by 
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the fame father and mother, they have a fixth, 
as the complement of two thirds; but they have 
no inheritance with two lifters by the fame 
father and mother, unlefs there be with them a 
brother by the fame father, who makes them 
refiduarles; and then the refidue is dijlributed 
among them by the /acred rule “ to the male 

what is equal to the (hare of two females.” 
The fixth cafe is, where they are refiduaries 
with daughters or with fon’s daughters, as we 
have before ftated it. 

Brothers and lifters by the fame father and 
mother, and by the fame father only, are all 
excluded by the fon and the fon’s fon, in how 
low a degree foever, and by the father aljb, as it 
is agreed among the learned, and even by the 
grandfather according to ABU HANIFAH, on 
whom be the mercy of ALMIGHTY GOD! 
And thofe of the half-blood are alfo excluded by 
the brothers of the whole blood. 

The mother takes in three cafes: a fixth 
with a child, or a fon’s child, even in the loweft 
degree, or with two brothers and fillers or more, 
by whichever fide they are related ; and a third 
of the whole on failure of thofe juft-mentioned ; 
and a third of the refidue after the lhare of the 
hulband or wife; and this in two cafes, either 
when there are the hulband and both parents, 
or the wife and both parents; if there be a 
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gfandfather inftead of a father, then the mother 
takes a third of the whole property, though not 
by the opinion of ABU YUSUF, on whom he 
GOP'fl mercy! for he fays, that in this cafe alfo 
flie has only a third of the refidue. The grand¬ 
mother has a fixth, whether fhe be by the 
father or by the mother, whether alone or with 
more, if they be true grandmothers and equal 
in degree; but they are all excluded by the 
mother, and the paternal female anceftors alfo 
by the father; and in like manner, by the 
grandfather, except the father’s mother, even 
in the higheft degree; for Ihe takes with the 
grandfather, fince Ihe is not related through him. 
The neareft grandmother, or female ancejlort 
on either fide, excludes the more diftant grand¬ 
mother, pn whichever fide fhe be; whether the 
nearer grandmother be entitled to a fhare of the 
inheritantje, or be herfelf excluded. When a 
grandmother has but one relation, as the fa¬ 
ther’s mother’s mother, and another has two 
fuch relations, or more, as the mother’s mo¬ 
ther’s mother, who is alfo the father’s father’s 
mother, according to this table, 


Mother 

Mottier 

1 

/ 1 

Mother 

Father Mother 

1 

/ 1 

Father 

Mother 
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then a fixth is divided between them, according 
to ABU YU§UF, in moieties, refpedi being 
had to their perfons; but, according to MU- 
HAMMED (on whom be GOD’s mercy!)* ift 
thirds, relpedl being had to the fides. 


On R^duarks, 

Rest DU ARIES by relation to the deceafed 2 Xt 
three: the refiduary in his own right, the refi- 
duary in another’s right, and the refkluary 
together with another. Now the refiduary in 
his own right is every male, in whofe line of 
relation to the dcceafed no female enters; and 
of this fort there are four claffes; the offspring 
of the dcceafed, and his root; and the offspring 
of his father and of his neareft ’grandfather, a 
preference being given, I mean a preference in 
the right of inheritance, according to proximity 
of degree. The offspring of the deceafed are 
his fons Jirft ; then their fens, in how low a de¬ 
gree foever: then comes his root, or his father; 
then* his* paternal grandfather, and their pater¬ 
nal grandfathers, how high foever; then the 
offspring of his father, or his brothers; then 
their'fons, how low foever; and then the ofi- 
fpring of his grandfather, or his uncles: then 
their fons, how low foever. Then the ftrength 
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of confangulnlty prevjuls: I mean, he, who has 
two relations is preferable to him, who has only 
one relation, whether it be male or female, ac¬ 
cording to' the faying of Himt on whom be 
peace! “ Surely, kinfmen by the fame father 
“ and mother (hall inherit before kinfmen by 
** the fame father only:” thus a brother by the 
fame father and mother is preferred to a brother 
by the father only, and a fifter by the fame 
father and mother, if fhe become a refiduary 
with the daughter, is preferred to a brother by 
the father only; and the fon of a brother by the 
fame father and mother is preferred to the fon 
of a brother by the fame father only; and the 
rule is the fame in regard to the paternal uncles 
of the deceafedj and, after them, to the paternal 
uncles of his father, and, after them, to the 
paternal uncles of his grandfather. 

The refiduaries in another’s right are four 
females; namely, thofe whofe fhares are half 
and two thirds, and who become refiduaries in 
right of their brothers, as we have before men¬ 
tioned in their different cafes; but fhe who has 
no fhare among females, and whofe brother 
is the heir, doth not become a refiduary in his 
right; as in the cafe of a paternal uncle and a 
paternal aunt. 

As to refiduaries together with others: fuch is 
every female who becomes a refiduary with 
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another female j as a filler with a daughter, as 
we have mentioned before. The laft refiduary 
is the mafter of a freedman, and then his refidu¬ 
ary heirs, in the order before ftated; according 
to the faying of Him, on whom be bleffing 
and peace! “ The mafter bears a relation like 
that of confanguinitybut females have 
nothing among the heirs of a manumittor, 
according to the faying of Him, on' whom be 
blelfing and peace! “ Womei> have nothing 
*' from their relation to freedmen, except when 
they have themfclvet manumitted a flaVe; or 
“ their freedman has manumitted one, or they 
♦* have fold a manumifiion to a flave, or their 
** vendee has fold it to his flave, or they have 
promifed manumiflipn after their death, or 
“ their promifee has promifed it after his death, 
“ or unlefs their freedman or freedman’s freed- 
“ man draw a relation to the?n” 

If the freedman leave the father and fon of 
his manumittor, then a fixth of the right over 
the property of the freedman vefts in the father^ 
and the refiduc in the fon, according \o ABU 
TUSUF-y but, according to both ABU HANI- 
FAH and MUHAMMED, the whole right 
vefts in the fon ; and, if a fon and a grandfather 
of the manumittor be left, the whole right over 
the freedman goes to the fon, as ajil the learned 
agree. When a man ^poflefles as his Have , a 
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klnfman in a protobited degree, he manumita 
Mm, and hia right vefts in himj as if there be 
three daughters, the youngeft of whom has 
twenty dinhrs, and the eldeft, thirty; and they 
two buy their father for fifty dinars* and after¬ 
wards their father die leaving fome property; 
then two thirds of it are dmded in thirds 
among them, as their legal fhares, and the 
refidue goes in fifths to the two who bought 
tfieir father; three fifths to the eldeft and two 
fifths to the youngeft; which may be fettled by 
dividing the whole into forty-five parts. 



On Exdlujon, 


Exclusion is of two forts; i. ImperfeSf^ or an 
exclufion from one (hare, and an admiffion to 
another; and this takes place in refpedt of five 
perfons, the hufband or wife, the mother, the 
fon’s daughter, and the fifter by the fame father; 
and an explanation of it has preceded. 2. PerfeSi 
exclufion: there are two fets of perfons having a 
claim to the inheritance; one of which fets is 
not excluded entirely in any cafe; and they are 
fix perfons, the fon, the father, the hufband, 
the daughter, the mother, and the wife; but the 
other fet inherit in one cafe Uiid in another cafi 
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are excluded. Thk is ground^sd on two princi¬ 
ples} one of which is, that “ whoever is related 
“ to the deceafed through any perfon, flrall not 
“ inherit, while that perfon is living;” as a 
fon’s fon, with the fon; except the mother’s 
children, for they inherit with her; fmce Ihe 
has no title to the whole inheritance: the fecond 
principle is, “ that the neareft of blood muft take,” 
and who the neareft is, we have explained in tbe 
chapter on refiduaries. A perfon incapable of 
inheriting doth not exclude any one, at leaf in 
our opinion; but, according to IBNU MASUUD 
(may GOD be gracious to him!) he excludes 
imperfe<ftly; as an infidel, a murderer, and a 
flave. A perfon excluded may, as all the learned 
agree, exclude others \ as, if there be two brothers 
or fifters or more, on which ever fide they are, 
they do not inherit with the father of the de- 
ceafed^ yet they drive the mother from a third 
to a fixth. 


On the Divifors of Shares. 

Know, that the fix Iharcs mentioned in the 
book of Almighty GOD are of two forts: of 
the firft are a moiety, a fourth, and an eighth; 
and of the fecond fort are two thirds, a third, 
and a fixth, as the fradlions arc halved and 
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doubled. Now, hen any of thefe (hares oo 
cur in cafes fingly, the divifor for each (hare is 
that number which gives it its name (except 
half, which is from two), as a fourth denomi¬ 
nated from four, an eighth from eight, and a 
third from three: when they occur by two or 
three, and are of the fame fort, then each inte¬ 
gral number is the proper divifor to produce its 
fraflion, and alfo to produce the double of that 
fraction, and the double of that, as fix produces 
a fixth, and likcwife a third, and two thirds; 
but, when half, w/iicA is from the firfi: fort, is 
mixed with all of the fecond fort or with fome 
of them, then the dhijion of the ejlate mujl he by 
fix; when a fourth is mixed with all of the fe¬ 
cond fart or with Ibme of them, then the divi- 
fion muft be into twelve; and when an eighth 
is mixed with all of the fecond fort, or with 
fome of them, then it muft be into four and 
twenty parts. 


On the Increafe. 

Aol, or increafe t is, when fome fra<ftion re¬ 
mains above the regular divifor, or when the 
divifor is too fmall to admit one (hare. Know, 
that the whole number of divifors is feven, four 
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of which have no increafcj have, two, three, 
four, and eight } arid three of them have an in- 
creafe. The divtfor, fix, is, therefore, inertafed 
by the dul to ten, either by odd, or by even, 
numbers; twelve is raifed to feventcen by odd, 
not by even, numbers; and twenty-four is 
raifed to twenty-feven by one increafe only; as 
in the cafe, called Mimbertyya (or a cafe an- 
fwered by ALI when he was in the pulpit) 
which was this, “ A man left a wife, two 
daughters, and both his parents.” After this 
there can be no increafe, except according to 
IBN MASUtJD (may GOD be gracious to 
him!) for, in his opinion, the divifbr twenty- 
four may be raifed to thirty-one \ if a man 
leave a wife, his mother, two fifters by the fame 
parents, two fitters by the fame mother only, 
and a fon rendered incapable of inheriting. 


On the 'Equality^ Proportion^ Agreement^ and 
Difference of two Numbers. 

The temdthul of two numbers is the equality 
of one to the other j the tedakhul is, when the 
fmaller of two numbers exactly meafures the 
larger, or exhaufts it; or we call it teddkhul^ 
•\yhcn the larger of two numbers is divided ex- 
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actly by the fmal’er; or we may define it thus, 
when the larger exceeds, the fmaller by one 
number or more equal to it, or equal to the 
larger; or it is, when the fmaller is an aliquot 
part of the larger, ag three of, nine. Thcr^- 
•wafuk^ or agreement, of two numbers is, where 
the fmaller does not exadtly meafure the larger, 
but a third number mcafurcs them both, a,s 
eight and twenty, each of which is meafured by 
four, and they agree in a fourth; fince the. 
number meafuring them is the denominator of 
a fra£lion common to both. The tabayun of 
two numbers is, when no third number what¬ 
ever meafures the two dilcordant numbers, as 
nine and ten. Now the way of knowing the 
agreement or difagreement between two differ-: 
ent quantities is, that the greater be ditniniffied 
by the fmaller quantity on both fides, once or 
oftener, until they agree in one point j ar^d if 
they agree in unit only, there is no numerical 
agreement between them; but, if they agree 
in any number, then they are (faid to be) mu- 
in a fraction, of which that number is 
the denominator ; if two, in half; if three, in 
a third ; if four, in a quarter; and fo on, as far 
as ten; and, above ten, they agree in a fi ac¬ 
tion; I mean, if the number be eleven, the 
fraftion of eleven, and, if it be fifteen, by the 
fradlioir of fifteen. Pay attention to this rule. 
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On Arrangement. 

In arranging cafes there is need of fevcn 
principles; three, between the (hares and the 
perfons, and four between perfons and perfons. 
Of the three principles the firft is, that, if the 
portions of all the clafles be divided among 
them without a fraftion, there is no need of 
multiplication, z.% if a man leave both parents 
and two daughters. The fecond is, that, if the 
portions of one clafs be fraftional, yet there be 
an agreement between their portions and their 
perfons, then the meafure of the number of 
perfons, whofe (hares are broken, muft be mul¬ 
tiplied by the root of the ca(e, and its increafe, 
if i^bc an increafed cafe, zs if a man leave both 
parents and ten daughters, or a woman leave 
a hufband, both parents, and fix daughters. 
The third principle is, that, if their portions 
leave a fradlion, and there be no agreement 
between thofe portions and the perfons, then 
the whole number of the perfons, whofe (hares 
are broken, muft be multiplied into the root of 
the cafe, zs if a woman leave her hufband and 
five lifters by the fame father and mother. Of 
the four other principles the firft is, thar, when 
there is a fraftional divifion between two claffcs 
or more, but an equality between the numbers 
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of the pcrfons, then the rule Is, that one of the 
numbers be multiplied into the root of the calci 
as if there be hx daughters, and three grandmo¬ 
thers, and three paternal uncles. The fecond 
is, when fome of the numbers equally meafure 
the others; then the rule is, that the greater 
number be multiplied into the root of the cafe; 
as, if a man four wives and three grand¬ 
mothers and twelve paternal uncles. The third 
is, when fome of the numbers are mutawdjikt 
or compofit, with others; then the rule is, that 
the meafure of the firft of the numbers be mul-, 
tiplied into the whqle of the fecond, and the 
produ<5l into the meafure of the third, if the 
product of the third be mutaivAfk^ or, if not, 
into the whole of the third, and then into the 
fourth, and fo on, in the fame manner; ^fter 
W'hich the produ<St muft be multiplied into the 
root of the cafe: as, jT man leave four wives, 
eighteen daughters, fifteen female anceftors, 
and fix paternal uncles. The fourth principle 
is, when the numbers are mutabdyant or not 
agreeing one with another; and then the rule 
is, that the firfl of the numbers be multiplied 
into the whole of the fecond, and the produ6l 
multiplied by the whole of the third, and that 
product into the whole of the fourth, and the 
lafl: product into the root of the qafe; as, if a 
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ffta/f leave twp wives, fix female aaceftors, ten 
daughters, and (even paternal undos. 


SeEiion, 

When thou defireft to know the fhare of 
each dafs by arrangement, multiply what each 
dafs has from the root of the cafe by what thou 
haft already multiplied into the root of the cale, 
and the produA is the fliare of that dafs; and, 
if thou defireft to know the fhare of each indi¬ 
vidual in that dafs by arrangement, divide what 
each dafs has from the principle of the cafe by 
the number of the perfons in it, then multiply 
the <|uotient into the multiplicand, and the 
produdl v)ill be the fliare of each individual in 
that dafs. Another method is, to divide the 
multiplied number by whichever dafs thou 
thinkeft proper, then to multiply the quotient 
into the (hare of that fet, by which thou haft 
divided the multiplied number, and the prodwet 
•will be the Ihare of each individual in that fet. 
Another method is by the way of proportion, 
which is the cleareft; and it is, that a propor-» 
tion be aftertained for the fhare of each daft 
from the root of the cafe to the number of per- 
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(bn* one by one, and that, according to fueh 
proportion from the multiplied number y a (hare 
be given to each individual of that clafs. 


On the Divijion of the Property left a^ong Heirs 
and among Creditors, 

If there be a difagreement between the pro¬ 
perty left and the number arijing from the ar¬ 
rangement, then multiply the portion of each 
heir, according to that arrangement, into the 
aggregate of the property, and divide the pro¬ 
duct by the number of the arrangement, but, 
when there is an agreement between the ar¬ 
rangement and the property left, then multiply 
the portion of each heir, according to the ar¬ 
rangement into the meaAire of the property, 
and divide the product by the meafure of the 
number arifing from the arrangement; the quo¬ 
tient is the portion of that heir in both methods. 
This rule is in order to know the portion of 
each individual among the heirs; but, in order 
to know the portion of each clafs of them, 
multiply what each clafs has, according to the 
root of the cafe, into the meafure of the pro¬ 
perty left, then divide the produdt by the mea¬ 
fure of the cafe, if there be an agreement be- 
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tween the property left and the cafej but, if 
there be a difagreennent between them, then 
multiply into the whole of the property left, 
and divide the product by the whole number 
arijing from the verification of the cafej and 
the quotient udUI be the portion of that clafs in 
both methods. Now, as to the payment of 
debts, the debts of all the creditors ftand in the 
place of the arranging number. 



On SuhtraSiion, 


When any one agrees to take a part of the 
property left, fubtradl his (hare from the number 
arifing by the proof, and divide the remainder 
of the property by the portions of thofe who 
remain j as ^ woman leave her hulhand, her 
mother, and a paternal uncle: now fuppofe that 
the hulband agrees to take what was in his 
power of his bridal gift to the wife; this is de* 
dudled from among the heirs: then what re¬ 
mains is divided between the mother and the 
uncle in thirds, according to their legal fliares; 
and thus there will be two parts for the mother, 
and one for the uncle. 
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On the Return, 

The return is the converfe of the increafe; 
and it takes place in what remains above the 
Ihares of thofe entitled to them, when there is 
no legal claimant of it: this J’urplus is returned 
to the lharers according to their rights, except 
the hufband or the wife; and this is the opinion 
o{ all the Prophet's companions, as ALI and 
his followers, may GOD be gracious to them! 
And our mailers (to whom GOD be merciful!) 
have aflented to it; ZAID, the fon of THA'» 
BIT fays, that the furplus doth not revert, but 
goes to the publick treafury; and to this opinion 
have affented URWAH and ALZUHRI' and 
•MA'LIC and ALSHA'FII, may GOD be mer- 
'ciful to them! 

Now the cafes on this head are in four divi- 
fions: the fii ll of them is, when there is in the 
cafe but one fort of kinfmen, to whom a rcturr 
mull be made, and none of thofe who are noi 
entitled to a return: then fettle the cafe ac¬ 
cording to the number of perfons; as, when th( 
deceaied has left two daughters, or two fillers 
or two female anceftors; fettle it, therefore, b^ 
two. The fecond is, when there are joined ii 
the cafe two or three Ibrts of thofe, to whom i 
return mull be made, without any of thofe, t 
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whom there is no return: then fettle the ca(c 
according to their fliares; I mean by two, if 
there be two fixths in the cafe; or by three, 
when there are a third and a fixth in it; or by 
four, when there are a moiety and a fixth in it; 
or by five, when there are in it two thirds and 
a fixtb, or half and two fixths, or half and a 
third. The third /r, when in the firft calc, 
there is any one to whom no return can be 
made i then give the fhare of him or her, to 
whom there is no return, according to the 
Joweft denominaior, and if the refidue exactly 
quadrate with the number of perfons, tyho are 
entitled to a return, it well; as if there be a 
hufband and three daughters; but, if they do 
not agree, then multiply the meafure of the 
number of the perfons, if there be an agreernent 
between the number of perfons and the refidue, 
into the denominator of the, fhares of thofe, 
to whom no return is to be made; as if there 
be a hulband, and fix daughters; if not, multi¬ 
ply the whole number of the perfons into the 
denominator of the (hare of thofe, to whom 
there is no return; and the produ6f will fet the 
cafe right. The fourth is, when, in the fecond 
cafe, there are any to whom no return is made: 
then divide what remains from the denomi¬ 
nator of the (hare of him or them, who have 
no return, by the cafe of thofe, to whom re- 
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turn muft be made, and, if the remainder 
quadrate, it is weli ; and this is in one form; 
that is, when a fourth goes to the wives, and 
the relidue is diJiriSuted in thirds among thofe 
entitled to a return; as if there be a wife, and 
a grandmother, and two lifters by the mother’s 
fide: but, if it do not quadrate, then multiply 
the whole cafe of thofe, who are entitled to a 
return, into the denominator of the fliare of him 
or her, who is not entitled to itand the pro- 
du<ft will be the denominator of the (hares ol 
both clalTes; as if there be four wives, and nirie 
daughters, and fix female anceftors: then mul¬ 
tiply the (hares of thofe, to whom no return 
muft be made, into the cafe of thofe, who arc 
entitled to a return, and the (hares of thofe, to 
whom a return is to be made, into wliat re¬ 
mains of the denominator of the (hare of thofe, 
who are not entitled to a return. If there be a 
fraction in fome, adjuft the cafe by the before* 
mentioned principles. 


On the Divi/ien of the Paternal Grandfather. 

Abubecr the Juft (on whom be the grao 
«f GOD !) and thofe, who followed him, amonj 
jthc companions of the Prophet^ fay, “ the bre 
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** thren of the whole blood and the brethren by 
“ the father's fide inherit not with the grand- 
** fatherthis is alfo the decifion of ABU 
HANIFA (on whom be GOD’s mercy!) and 
judgments are given conformably to it. ZAID 
the fon of THABIT, indeed, afTerts, that they 
do inherit with the grandfather, and of this opi¬ 
nion are both ABU YUSUF and MUHAM^ 
MED, as well as MALIC and ALSHAFIL 
According to ZAID, the fon of THABIT (on 
whom be GOD's mercy!) the grandfather, 
with brothers or fillers of the whole blood and 
by the father’s fide, takes the beft in two cafes, 
from the mukdfamab, or dhifion, and from a 
third of the whole efiate. The meaning of 
mukdfamah is, that the grandfather is placed in 
the divifion as one of the brethren, and the 
brethren of the half blood enter into the divi¬ 
fion with thofe of the whole blood, to the pre¬ 
judice of the grandfather; but, when the grand¬ 
father has received his allotment, then the half 
blood are removed from the reft, as if difinhe- 
rited, and receive nothing; and the refiduc 
goes to the brethren of the whole blood; ex¬ 
cept when among thole of the whole blood 
there is a fingle filler, who receives her legal 
lhare, I mean the whole after the grandfather’s 
allotment: then, if aiiy thing remains, it goes 
to the half blood ; if not, they have nothing j 
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and this is the cafe, when a man leaves a grand¬ 
father, a fifter by the fame father and mother, 
and two lifters by the fame father only: in this 
cafe there remains to thofe lifters a tenth of the 
eftatc, and the correft denominator is twenty j 
but, if there be, in the preceding cafe, one lifter 
by the fame father only, nothing remains for 
her; and if one, entitled to a legal lhare, be 
mixed with them, then, after he has received 
his lhare, the grandfather has the beft in three 
arrangements; cither the divilion, when a.'wo~ 
man leaves her hirfband, a grandfather, and a 
brother; or a third of the refidue is given, when 
a man leaves a grandfather, a grandmother, 
and two brothers, and a ftfter by the fame fa¬ 
ther and mother. Or a fixth of the whole 
eftate is given, when a man leaves a grandfa¬ 
ther and a grandmother, a daughter, and two 
brothers; and, when a third of the reliduc is 
better from the grandfather, and the refidue 
has not a complete third, multiply the denomi¬ 
nator of the third into the root of the cafe. If 
a woman leave a grandfather, her hulband, a 
daughter, her mother, and a lifter by the fame 
father and mother, or by the fame father only, 
then a fixth is beft for the grandfather, and the 
root of the cafe is raifed to thirteen, and the 
filler has nothing. Know, that ZAID, the fon 
of THABIT (on whom be GOD’s grace !) has 
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not placed the fiftcr by the fame father and 
mother) or by the fame father, as entitled to a 
fhare with the grandfather, except in the cafe, 
named acdariyyah^ and that is, the hulband, the 
mother, a grandfather, and a lifter by the fame 
father and mother, or by the fame father only; 
in which Cafe the hulband aught to have a moie¬ 
ty; the mother, a third; the grandfather, a 
fixth; and the lifter, a moiety; then the grand¬ 
father annexes his (hare to that of the lifter, 
and, a divifion is made between them by the 
rule “ a male has the portion of two females 
and this is t becaafe the divilion is beft for the 
grandfather. The root is regularly fix, but is 
increafed to nine; and a corre^ diftribution is 
made by twenty-(even. The cafe is called ac^ 
darlyyah^ becaufe it occurred on the death of a 
woman belonging to the tribe of ACDAR. If, 
inftead of the filler, there be a brother or twd 
lifters, there is no increafe, nor is that cafe an 
(Sfdariyyah. 


On Succefjion to Vefed IntereJIs. 

If fomc of the lharcs become vefted inhe¬ 
ritances before the diftribution, if a woman 
leave her hulband, a daughter, and her mother^ 
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and the hufband die, before the eftate can be 
diftributed, leaving a wife and both his parents, 
if then the daughter die leaving two Tons, a 
daughter, and a maternal grandmother, and then 
the grandmother die leaving her hulband and 
two brothers, the principle in.this event that 

the cafe of the firfl; deceafed be arranged, and 
that the allotment of each heir be conjidered as 
delivered according to that arrangement; that, 
next, the cafe of the fecond deceafed be ar¬ 
ranged, and that a comparifon be made between 
what was in his hands, or ve/led in intereji^ from 
the firft arrangement, and between the lecond 
arrangement, in three (iiuations; and if, on 
account of equality, what is in his hands from 
the firft arrangement quadrate with the fecond 
arrangement, then there is no need of multi¬ 
plication ; but, if it be not right, then fee whe¬ 
ther there be an agreement between the two, 
and multiply the meafure of the fecond arrange¬ 
ment into the whole of the firft arrangement; 
and, if there be a difagreement between them, 
then multiply the whole of the fecond arrange¬ 
ment into the whole pf the firft arrangement, 
and the produd will be the denominator of both 
cafes. The allotments of the heirs of the firft 
deceafed muft be multiplied into the former 
multiplicand, I mean into the fecond arrange¬ 
ment or into its meafure; and the allotments 
VOL. VI. R 
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of the heirs of the fecond dcceafed muft be 
multiplied into the whole of what -was in his 
hands, or into its mcaiurc; and, if a third or a 
fourth die, put the fecond produd in the place 
of the flrft arrangement, and the third cafe in the 
plaee of the fecond, in working; thus in Me 
cafe of a fourth and a fifth, and fo on to infinity. 


On Dijlant Kindred. 

A DISTANT kinfman is every relation, who 
is neither a fharer nor a refiduary. The gene¬ 
rality of the Prc/i/if’/’s companions repeat a tra¬ 
dition concerning the inheritance of dildant 
kinfmen j and, according to this, our mafters 
and their followers (may GOD be merciful to 
them!) have decided j but ZAID, the fon of 
THABIT (on whom be GOD’s grace !) fays: 

there is no inheritance for the diflant kin- 
** dred, but the property undifpofed of is placed 
“ in the publick treafury;” and with him agree 
MALIC and ALSHAFII, on whom be GOD's 
mercy! Now thefe diftant kindred are of four 
clafles: the firft clafs is defeended from the 
deceafed; and they are the daughter’s child- 
fen, and the children of the foil’s daughters. 
The fecond fort are they, from whom the de¬ 
ceafed defeend; and t hey are the excluded grand- 
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fathers and the excluded grandmothers. The 
third fort are defeended from the parents of 
the deceafed ; and they are the fifter’s children 
and the brother’s daughters, and the fons of bro¬ 
thers by the fame mother only. The fourth 
fort are defeended from the two grandfathers 
and two grandmothers of the deceafed; and 
they arcj paternal aunts, and uncles by the fame 
mother only, and maternal uncles and aunts. 
Thefe, and all who arc related to the deceafed 
through them, are among the diftant kindred. 
ABU SULAIMAN reports from MUHAM- 
MED the fon of ALHASAN, who reportedixoixi 
ABU HANiFAH (on whom be GOD’s mer¬ 
cy !) that the fecond fort are the near eft of the 
four forts, how high foever they afeend; then 
the firft, how low foever they defeend; then 
the third, how low foevdr; and laftly, the fourth, 
how diftant foever their degree: but ABU YU¬ 
SUF and ALHASAN the fon of ZIYAD, re¬ 
port from ABU HANIFAH (on whom be the 
mercy of GOD !) that the neareft of the four 
forts is the firft, then the fecond, then the third, 
then the fourth, like the order of the refidua- 
ries; and this is taken as a rule for decifion. 
According to both ABU TUSUF and MU- 
HAMMFjD, the third fort has a preference 
over the maternal grandfather. 


R 2 
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On the Firjl Clafs. 

The bcft entitled of them to the fucceflion 
is the ncareft of them in degree to the deceafed ; 
as the daughter’s daughter, who is preferred to 
the daughter of the fon’s daughter ; and, if the 
claimants arc equal in degree, then the child of 
an heir is preferred to the child of a diftant re¬ 
lation ; as the daughter of a fon’s daughter is 
preferred to the fon of a daughter’s daughter; 
but, if their degrees be equal, and there be not 
among them the child of an heir, or, if all of 
them be the children of heirs, then, according 
to ABU YUSUF (may GOD be merciful to 
him !) and AT HASAN, fon of ZIYAD, tlie 
perfons of the branches arc confidered, and the 
property is diftributed among them equally, 
whether the condition of the roots, as male or 
female, agree or difagree; but MUHAMMED 
(on whom be GOD’s mercy!) confiders the per¬ 
fons of the branches, if the fex of the roots 
agree, in ‘which refpeB he concurs wdth the other 
two j and he confiders the perfons of the roots, 
if their fexes be diftcrent, and he gives to the 
branches the inheritance of the roots, in ' oppo- 
iition to the two lawyers. For inftance, when 
a man leaves a daughter’s fon, and 4 daughter’s 
daughter, then., according to ABU YUSUF and 
ALHASAN, the property is diftributed between 
them, by the rule “ the male has the portion of 
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two females,” their perfons being confidered ; 
and, according to MUHAMMED, in the fame 
manner; becaufe the fexes of the roots agree: 
and, if a man leave the daughter of a daughter’s 
fon, and the fon of a daughter’s daughter, then, 
according to the two JirJl mentioned lawyers, the 
property is divided in thii’ds between the branches, 
by confidering the perfons, two thirds of it being 
given to the male, and one third to the female j 
but, according to MUHAMMED (on whom be 
god’s mercy!) the property is divided between 
the roots, I mean thofe in the fecond rank, in 
thirds, two thirds going to the daughter of the 
daugliter’s fon, namely, the allotment of her fa¬ 
ther, and one third of it to the fon of the daugh¬ 
ter’s daughter, namely, the lhare of his mother. 
Thus, according to MUHAMMED (to whom 
GOD be merciful!) when the children of the 
daughters are different in fex, the property is 
divided according to the firft rank that differs 
among the roots; then the males are arranged 
in one clafs, and the females in another clafs, 
after the divifion, and what goes to the males is 
collefted and diftributed according to the higheft 
difference that occurs among their children, and, 
in the fame manner, what goes to the females; 
and thus the operation is continued to the end 
according to this fcheme: 
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Thus MUHAMMED (to whom GOD be 
merciful!) takes the fex from the root at the 
time of the diftribution, and the number from 
the branches ; as, if a man leave two fona of a 
daughter’s daughter’s daughter, and a daughter 
of a daughter’s daughter’s fon, and two daugh, 
ters of a daughter’s fon’s daughter, in this form: 

The Deceafed, 

Daughter Daughter Daughter 

Son Daughter Daughter 

Daughter Son Daughter 

Two Daughters Daughter Two Sons, 

In this cafe according to ABD YUSUF (on 
whom be GOD’s mercy!) the property is di-. 
vided among the branches in feven parts, by con-f 
lidering their perfons; but, according to MU¬ 
HAMMED (to whom GOD be merciful!) the 
property is diftributed according to the high- 
eft difference of fex, I mean in the fecond rank, 
in fevenths, by the number of branches in the 
roots; and;^ according to him, four fevenths of 
it go to the daughters of the daughter's fon’^ 
daughter; fmee that is the ffiare of their grand- 





OF INHERITANCE. 


247 


father, and three fevenths of it, which are the 
allotment of the two daughters, are divided be¬ 
tween their two children, I mean thofe in the 
third rank, in moieties; one moiety to the 
daughter of the daughter’s'daughter’s fon, 'which 
is the fhare of her father, and the other moiety 
to the two fons of the daughter’s daughter’s 
daughter, being the fliare of their mother: the 
correcl divifor of the property is, in this cafe, 
twenty-eight. The opinion of MUHAMMED 
(on whom be GOD’s mercy!) is the more gene¬ 
rally received of the two traditions from ABU 
HANIFAH (to whom GOD be merciful!) in 
all decifions concerning the diftant kindred ; and 
this was the firft opinion of ABU YUSUF j 
then he departed from it^ and faid that the roots 
were by no means to be conftdered, 

A SeSiion, 

Ou R learned la'wyers (on whom be the mercy 
of GOD!) confider the different Tides in fucgef- 
fion; except that ABU YUSUF (may GOD 
be merciful to him!) confiders the Tides in the 
perfons of the branches, and MUHAMMED 
(on whom be GOD’s mercy !) conTidcrs the Tides 
in the roots ; as, when a man leaves two daugh¬ 
ters of a daughter’s daughter, who are alfo the 
two daughters of a daughter’s fon, and the fon 
of a daughter’s daughter, according to this 
fcheme : 
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In this caft^ according to ABU YUSUF, the 
property is dhided among them in thirds, and 
then the deceafcd is confidered as if he had left 
four daughters and a fon ; two thirds of it, there¬ 
fore, go to the two daughters, and one third to 
the fon; but, according to MUHAMMED (to 
whom GOD be merciful!) the eftate is divided 
among them in twenty-eight parts, to the two 
daughters twenty-two iharcs (fixteen in right of 
their father and fix fhares in right of their mo¬ 
ther) and to the fon fix fhares in right of his 
mother. 

On the Second Clafs. 

He among them, who is preferred in the fuc- 
celTion, is the neareft of them to the deceafed, on 
W’hich fide foever he Hands; and, in the cafe of 
equality in the degrees of proximity, then he, 
who is related to the deceafed through an heir, 
is preferred by the opinion of ABU SUIIAIL, 
furnamed ALFERAIDI, of ABU FUDAIL 
ALKHASSAF, and of ALT, the fon of ISAf 
ALBASRIj but, no preference is given to him 



OF INHERITANCE. 


249 


according to ABU SULAIMAN ALJURJANI, 
and ABU ALI AL BAIHATHI ALBUSTI, 
If their degrees be equal, and there be none 
among them, who is related through an heir, or, 
if all of them be related through an heir,, then, 
if the fex of thofe, through whom they are re¬ 
lated, agree, and their relation be on the fame 
fide, the diftributlon is according to their per- 
fons, but if the fex of thofe, to whom they are 
related, be different, the property is diftributed 
according to the lirft rank that differs in fex, as 
in the firft clafs; and, if their relation differ, thea 
two thirds go to thofe on the father’s fide, that 
l/eing the fhare of the father, and one third goes 
to thofe on the mother’s fide, that being the 
fhare of the mother: then what has been allot¬ 
ted to each fet is diftributed among them, as if 
iheir relation were the fame. 


On the T^hird Clafs^ 

The rule concerning them is the fanle with 
that concerning the firft clafs; I mean, that he 
is preferred in the fucceffion, who is neareft to 
the decealed: and, if they be equal in relation, 
then the child of a refiduary is preferred to the 
child of a more diftant kinfman; as, if a man 
leave the daughter of a brother’s fon, and the fon 
of a fifter’s daughter, both of them by the fame 
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father and mother, or by the fame father, or one 
of them by the fame father and mother, and the 
other by the fame father only: in this cafe the 
whole eftate goes to the daughter of tlie brother’s 
fon, becaufe fhe is the child of a refiduary; and, 
if it be by the fame mother only., difribution is 
made between them by the rule, ‘‘ A male has 
“ the fliare of two females,” and, by the opinion 
of ABU YUSUF (to whom GOD be merciful!) 
in thirds, according to the perfons, but, by that 
of MUIIAMMED (may GOD be merciful to 
him !) in moieties according to the roots; and, 
if they be equal in proximity, and there be no 
child of a refiduary among them, or ifd\\ of them 
he children of reliduaries, or if fome of therb be 
children of refiduaries, and fome of them child¬ 
ren of thofe entitled to iharcs, and their relation 
•difi’er, then ABU YUSUF (to whom GOD be 
merciful!) confiders the ftrongeft in confanguini- 
ty\ but MUIIAMMF.D (may GOD be merci¬ 
ful to him!) divides the property among the 
brothers and fifters in moieties, confidering as 
well the number of the branches, as the fides in 
the roots; and what has been allotted to each 
fet is diftributed among their branches, as in the 
firft clafs : thus, if a man leave the daughter of 
the daughter of a fifter by the fame father and 
mother, fhe is prcfciTcd to the fon of the daugh¬ 
ter of a brother by the fame father only, accord- 
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ciful!) by reafon of the ftrength of relation; 
but, according to MUHAMMED {may God be 
merciful to him !) the property is divided be¬ 
tween them both in moieties by confideration of 
the roots. So, when a man leaves three daugh¬ 
ters of different brothers, and three fons and 
three daughters of different fifters, as in this 
figure: 

T‘he Deceafed. 

Sifter _Sifter_Sifter—Brother_.Brother_BrDther 

— —-— ■ ■ . - — ^ ..I..— -I J 

by the fame 

i ^ 

Mother—Father—Father-Mothcr-Father—Father 


and Mother and Mother 



Son Son Son Daughter Daughter Daughter 
Daughter Daughter Daughter. 

In tJds cafe, according to ABU YUSUF% the 
property is divided among the branches of the 
whole blood, then among the branches by the 
fame father, then among the branches by the 
fame mother, according to the rule, “ the male 
has the allotment of two females,” in fourths, 
by confjdering the perfons; but, according to 
MUHAMMED (to whom GOD be merci¬ 
ful!) a third of the eftatc is divided equally 
jimong the branches by the fime mother, in 
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thirds, by confidering the equality of their roots 
in the divifion of the parents, and the remaindei 
among the branches of the whole blood in moies 
ties, by confidering in the roots the number oj 
the branches; one half to the daughter of the 
brother, the portion of the father, and the other 
between the children of the fifter, the male hav¬ 
ing the allotment of two females, by confider¬ 
ing the perfons; and the ejlate is correctly di¬ 
vided by nine. If a man leave three daughters 
of different brothers’ fons, in this manner: 

l^be Deceafed. 

Daughter-Daughter ——- Daughter 

^ - -—-^ 

of a Son of a Brother by the fame 

Father and Mother-Father-Mother 

all the property goes to the daughter of the fon 
of the brother by the fame father and mother, 
by the unanimous opinion of the learned^ fince 
fhe is the child of a i-efiduary, and hath alfo the 
ftrength of confa'nguinity. 


On the Fourth Clafs. 

The rule as to them w, that, when there is 
only one of them, he has a right to the whole 
property, fmee there is none to obftrud him j 
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and, when there are feveral, and the fides of thek 
relation are the fame, as paternal aunts and pa¬ 
ternal uncles by the fame mother the father^ 

or maternal uncles and aunts, then the ftronger 
of them in confanguinity is preferred, by the 
general alTent; I mean, they, who are related 
by father and mother, are preferred to thofe, 
who are related by the father only^ and they, 
who are related by the father, are preferred to 
thofe, who are related by the mother only, whe¬ 
ther they be males or females ; and, if there be 
males and females, and their relation be equal, 
then the male has the allotment of two females j 
as, if there be a paternal uncle and aunt both by 
one mother, or a maternal uncle and aunt, both 
by the fame father and mother, or by the fame 
father, or by the fame mother only: and if the 
fides of their confanguinity be different, then no 
regard is fio'io'n to the llrength of relation j. as, if 
there be a paternal aunt by the fame father and 
mother, and a maternal aunt by the fame mo¬ 
ther, or a maternal aunt by the fame father and 
mother, and a paternal aunt by the fame mother 
only, then two thirds go to the kindred of the 
father, for they are the father’s allotment, and 
one third to the kindred of the mother, for that 
is the mother’s allotment; then what is allotted 
to each fet Is divided among them, as if the 
place of their confanguinity were the fame. 
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On their Children^ and the Rules concerning themt 

The rule as to them is like the rule concern-^ 
ing the firft clafs ; I mean, that the heft entitled 
ot them to the fucceffion is the neareft of them 
to the deceafed on whichever fide he is related j 
and, if they be equal in relation, and the place 
of their confanguinlty be the fame, then he, who 
has the ftrength of blood, is preferred, by the 
general alTent; and, if they be equal in degree 
and in blood, and the place of their confangui- 
nity be the fame, then the child of a refiduary 
is preferred to whoever is noxfuch as, man 
leave the daughter of a paternal uncle, and the 
fon of a paternal aunt, both of them by the fatne 
father and mother, or by the fame father, all the 
property goe^ to the daughter of the paternal 
uncle ; and, if one of them be by the fame father 
and mother, and the other by the fame father 
only, then all the eftate goes to the claimant, 
who has the ftrength of confanguinlty, accord¬ 
ing to the clearer tradition ; and this by analogy 
to the maternal aunt by the fame father, for 
though Ihe be the child of a diftant kinfrnan, 
yet flic is preferred, by the ftrength of confan- 
guinity, to the maternal aunt by the fame mo¬ 
ther only^ though flie be the child of an heir j 
fince the w'eight which prevails by itfelf, that 
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is, the ftrength of confanguinlty, is greater than 
the weight by another, which is the defeent from 
an heir. Some of them (the learned) fay, that 
the whole eftate goes to the daughter of the pa¬ 
ternal uncle by the fame fatlier, fmee fhe is the 
daughter of a refiduary; and, if they be equal in 
degree, yet the place of their relation differ, they 
have no regard /I^own to the flrength of confan- 
guinity, nor to the defeent from a refiduary, 
according to the clearer tradition; by analogy 
to the paternal aunt by the fame father and mo¬ 
ther, for though fhe have two bloods, and be 
the child of an heir on both fides, and her mo¬ 
ther be entitled to a legal fhare, yet fhe is not 
preferred -to the maternal aunt by the fame fa¬ 
ther ; but two thirds to whoever is related by 
the father; and their regard is fhown to the 
ftrength of blood; then to the defeent from a 
refiduary; and one third goes to whoever is re¬ 
lated by the mother, and there too regard is 
fliown to ftrength of confanguinlty: then, ac¬ 
cording to ABU YUSUF (may GOD be mer¬ 
ciful to him !) what belongs to each fet is divid¬ 
ed among the perfons of their branches, with at¬ 
tention to the number of fides in the branches; 
,and, according to MUHAMMED (may GOD 
be merciful to him !) the property is diftributed 
by the firft line, that differs, with attention to 
the number of the branches and of the fides in 
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the roots, as in the firfl: dal's; then this rule Is 
applied to the fides of the paternal undes of his 
parents and their maternal uncles ; then to their 
children; then to the fide of the paternal un¬ 
cles of the parents of his parents, and to their 
maternal undes ; then to their children, as in 
the cafe of refiduarles- 


On Hermaphrodites. 

To the hermaphrodite, whofe fex is quite 
doubtful, is allotted the fmaller of two lhares, I 
mean the worfe of two conditions, according to 
ABU HANI'FAH (may GOD be merciful to 
him!) and his friends, and this is the dodrine of 
the generality of the Prophet'z companions (may 
GOD be gracious to them !) and conformable 
to it are decifions given; as, when a man leaves 
a fon, and a daughter, and an hermaphrodite, 
then the hermaphrodite has the lhare of a daugh¬ 
ter, fince that is afeertained: and, according to 
AAMIR ALSHABI (and this is the opinion of 
IBNU ABBAS, may GOD be gracious to them 
both !) the hermaphrodite has a moiety of the 
two Ihares in the controverfy; but the two great 
lawyers differ in putting in pradice the dodrine 
of ALSHABI: for ABU YUSUF fays, that 
the fon has one lhare, and the daughter half a 
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fhare, and the herrpaphfodite three fourths of > a 
fhare, fmce the hermaphrodite would be entitled 
to a fhare, if he were a male, and to half a fhare, 
if he were a female, and this is fettled by iis taking 
half the fum of the two portions; or, we may fay, 
he takes the moiety which is afcertdined, toge¬ 
ther with half the moiety which is difputed, fo 
that there come to hirti three fourths of a fhare; 
for he (ABU YUSUF) pays attention fo the 
legal fliare and to the increafc, and he verifies 
f&e cafe by nine: or, we may fay, the foa has 
two fhares, and the daughter one fhare, and the 
hermaphrodite a moiety of the two allotments, 
and that is a fliare and half a fliare. But MU- 
HAMMED (may GOD be merciful to him !) 
fays, that the hermaphrodite would take two 
fifths of the eflate, if ho were a male, and a 
fourth of the eflate, if he were a female, and 
that he takes a moiety of the two allotments, 
and that ivill give him one fifth and an eighth by 
attention to both fexes; and the cafe is rectified 
by forty; fince that is the product of one of the 
numbers in the two cafes, which is four, multi¬ 
plied into the other, which is five, and that pro- 
dmfl: multiplied by two f'which is the number oj 
the) cafes; and then he, who takes any thing 
by five, has it niuhiplied into finir, and he, who 
takes any thing by four, has it aiuUiplicd lutp 
von. VI. s 
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five i fo tirat thirteen (hares go to the herma¬ 
phrodite, and eighteen to the fon, and nine to 
the daughter. 


Om Pregnancy. 

The longcft time of pregnancy is two years, 
according to ABU HANITAH (may GOD be 
merciful to him !) and his companions; and ac¬ 
cording to LAITH, the fon of SAD ALFAHMI 
(may GOD be merciful to him !) three years; 

• A 

and, according to ALSHAFIl (may GOD be 
merciful to him !) four years: but according to 
ALZUHRl (may GOD be merciful to him !) 
feven years: and the (horteft time for it is fix 
months. There is referved for the child in the 
womb, according to ABU HANIFAH (may 
GOD be merciful to him !) the portion of four 
fons, or the portion of four daughters, which¬ 
ever of the two is mofi;; and there is given" to 
the reft of the heirs the frnalleft of the portions; 
but, according to MUHAMMED (may GOD 
be merciful to him !) there is referved the por¬ 
tion of three fons or of three daughters, which- 

A 

ever of the two is moft; LAITH, fon of SAD, 
(may GOD be gracious to him !) reports this 
opinion from him ; but, by another report, there 
is referved the portion of two fons; and one of 
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the two opinions is that of ABU YUSUF (may 
GOD be merciful to him!) as HISHAM re¬ 
ports it from him; but ALKHAS S A F reports 
from ABU YtJSUF (may GOD be merciful to 
him !) that there Ihould be referved the fliare of 
one fon or of one daughter ; and, according to 
this, decifions /2re made ; and fccurity muft be 
taken, according to his opinion. And, if the 
prcgnany^ was by the deceafed, and the widow 
produce a child at the full time of the longeft 
period allowed for pregnancy, or within it, and 
the woman hath not coufefled her having 
broken her legal term of ab/tinencct that child 
(hall inherit, and others may inherit from him ; 
but, if Ihe produce a child after the longeft time 
of geftation, he lhall not inherit, nor (hall others 
inherit from him : and if the pregnancy waS 
from another man than the deceafed, and fhe, 
the kinfwoman^ produce a child in fix months or 
lefs, he fhall inherit; but, if Ihe produce the 
child after the leaft period of geftation, he (hall 
not inherit. 

Now the way of knowing the life of the child 
at the time of its birth, is, that there be found 
in him that, by which life is proved ; as a voice, 
or fneezing, or weeping, or fmiling, or moving 
a limb; and, if the fmalleft part of the child 
come out, and he then die, he (hall not inhe- 



260 


THE MOHAMMEDAN-LAW 


rit; but if the greater part of him come out, 
and then he die, he (hall inherit: and, if he 
come out ftraight (or with his head firjt) then 
his bread is confidered; I mean, if his whole 
bread come out, he diall inherit; but if he 
come out inverted (or 'with hts feet fiffi) then 
his navel is confidered. 

The chief rule in arranging cafes on preg¬ 
nancy is, that the cafe be arranged by two fup- 
pofitions, I mean by fuppofing, that the child in 
the womb is a male, and by fuppofing, that it 
is a female: then, compare the arrangement 
of both cafes; and, if the numbers agree, mul¬ 
tiply the meafure of one of the two into the whole 
of the other; and, if they dlfagrce, then multiply 
the whole of one of the two into the whole of 
the other, and the produd will be the arranger 
of the cafe: then multiply the allotment of 
him, who would have fomething from the cafe, 
which fuppofes a male, into that ot the cafe, 
which fuppofes a female, or into its mealure; 
and then that of him, who takes on the fuppe- 
fition of a female, into the calc of the male, or 
into its meafure, as we have direded concern¬ 
ing the hermaphrodite; then examine the two 
ptoduds of that multiplication ; and whether 
of the two is the lefs, that (hall be given to 
fuch an heir; and the difference between them 
mud* be referved from the allotment of that 
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J^eif I ai)d, when the child appears, if he be en¬ 
titled to the whole of what has been referved, 
it is well; but, if he be entitled to a part, let 
him take that part, and let the remainder be 
diftributed among: the other heirs, and let there 
be o-iven to each of thofe heirs what was re- 

O 

ferved from his allotment: as, when a man 
has left a daughter and both his parents, and a 
wife pregnant, then the cafe is reBiJiedhy twen¬ 
ty-four on the fupjjofition, that the child in the. 
womb is a male, and by twenty-feven on the 
fuppofition, that it is a female; now between 
the two numbers of the arrangement there is 
an agreement in a third; and when the mea- 
fure of one of the tw'o is multiplied into the 
whole of the other, the prodiK^l amounts to two 
hundred and fixteen, and by that number is the 
cafe verified ; and, on the fuppofition of its male 
I'ex, the wife takes twenty-leven fhares, and 
each of the two parents, thirty-fix ; but, on the 
fup[>ofition of its female fex, the wife has twen¬ 
ty-four, and each of the parents, thirty-two; 
and twenty-four are given to the wife, and 
three fliares from her allotment are referved j 
and from the allotment of each of the parents 
are. referved four iharcsj and thirteen fhares 
are given to the daughter; fince the part re- 
ferved in her right is the allotment of four fons, 
according to ABU HANIFAH (may GOD he 
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merciful to him !) and when the fons are four, 
then her allotment is one (hare and four ninths 
of a fhare out of four-and-twenty multiplied 
into nine, and that makes thirteen (hares; and 
this belongs to her, and the refidue ts refervcd, 
which amounts to an hundred and fifteen (hares. 
If the widow bring forth one daughter or more, 
then all the part rcferved goes to the daughters j 
and, if (he bring forth one fon or more, then 
mud be given to the widow and both parents 
what was rcferved from their (hares; and what 
remains muft be divided among the children: 
and, if (he bring forth a dead child, then muft 
be given to the'widow and both parents what 
was rcferved from their (hares, and to the 
daughter a complete moiety, that is, ninety- 
five (hares more, and the remainder, which is 
nine (hares, to the father, fince he is the refi- 
duary. 

On a hift Perf on. 

A LOST perfon is conjidered as living in re- 
gard to his eftatc ; fo that no one can inherit 
from him } and his cftate is rcferved, until his 
death can be afcertained; or the term for a 
prefumption of it has pafTed over: now the tra¬ 
ditionary opinions differ concerning that term ; 
for, by the clearer tradition, “ when, not one 
“ of his equals in age remains, judgement may 
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“ be given of his death j” but HASAN, the 
Ton of ZIYAD, reports from ABUHANIFAH 
(may GOD be merciful to him !) that the tefm 
is an hundred and twenty years from the day 
on which he was born; and MUHAMMED 
fays, an hundred and ten years; and ABU 
YUSUF fays, an hundred and five years; and 
fome of them, Jhe learned^ fayv ninety years; 
and according to that opimon are decifions made. 
Some of the learned in the law iay, that the eftatc 
of a loft perfon muft be referved for the final 
regulation of the Imam, and the judgement 
fufpended as to the right of another perfon, fo 
that his (hare from the eftate of his anceftors 
muft be kept, as in the cafe of pregnancy; and, 
when the term is elapfed, and judgement given 
of his death, then his eftate goes to his heirs, 
who are to be found, according to the judge¬ 
ment on his deceafe; and, what was referved 
on his account from the eftate of his anceftor, 
is reftored to the heir of his anceftor, from 
whoft eftate that (hare was referved ; fince the 
loft perfon is dead as to the eftate of another. 

The principle in arranging cafes concerning 
a loft perfon is, that the cafe Be arranged on a 
fuppofition of his life, and then arranged on a 
fuppofition of his .death ;• and the reft of the 
operation is what we have mentioned in the 
chapter of pregnancy. 
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On an Apojiate. 

When' an apoftarc from the faith has 5icd 
naturally, or been killed, or pafled into a hoftile 
Country,‘and the Kadi has given judgement on 
his ^Jaffage thither^ then what he had acquired, 
ttt the time of his being a believer, goes to his 
heirs, mho believers; and what he has gain¬ 
ed fince the time of the apoftaiy is placed in the 
puhlick treafury, according ti> ABU HANI- 
FAH (may GOD be merciful to him !) but, 
according to the two lawyers (ABU Yl)SUF 
and MUHAMMED) both the acquifitions go 
to his believing heirs; and, according to AL- 
SHAFII (may GOD be merciful to him!) both 
the acquifitions are placed in the publick trea¬ 
fury;- and what he gained after his arrival in 
the hoffile country, that is confifeated by the 
general confent; and all the property of a fe-' 
male apoftate goes to her heirs, 'who are be¬ 
lievers, without diverfity of opinion among our 
mafters, to whom God be merciful! but an 
apoftate ftiall not inherit from any one, neither 
from a believer nor from an apoftate like him- 
felf, and fo a female apoftate ftiall not inherit 
from any one ; except when the people of a 
whole diftridf become apoftates altogether, for 
then they inherit reciprocally. 
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On a Captive. 

t 

The rule concerning a captive is like the 
rule of other believers in-regard to inheritance, 
as long as he has not departed from the faith ; 
but, if he has departed from the faith, then the 
rule concerning him is the rule concerning an 
apoflate; but, if his apoftafy be not known, nor 
his life nor his death, then the rule concerning 
him is the rule concerning a loft perfon. 


On Perfons drowned, or burned, or overwhelmed 
in Ruins. - 

When a company of perfons and it is not 
known which of them died 6rft, they are confi- 
dered, as if they had died at the fame moment; 
and the eftate of each of them goes to his heirs, 
mho are living j and fome of the deceafed ftiall 
not inherit from others: this is the approved 

opinion. But ALl and IBNU MASUUD lay, 
according to one of the traditions from them, 
that fomc cf them lhall inherit from others, 
except in what each of them has Inherited 
from the companion of his fate. 



A 
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THE SIRAJirrAH. 


In our adminiftration of juftice to Mohamme¬ 
dans according to their own laws, it will be of 
no ufe to inquire, y hat their Icgiflator meant 
by declaring, that the lata of inheritances conjii- 
tuted one half of juridical knowledge*: if he in» 
tended any thing more than a ftrong aflertion 
of its importance, he probably had in contem¬ 
plation the two general modes of acquiring pro¬ 
perty, contracts and fuccejfion^ or the agreement 
of parties and the operation of law; and this 
explanation of the phrafe^ which had occurred 
to me on my firft perufal of it, is alfo fuggeiled 
by Sayyad SHARIF, together with a more 
fanciful interpretation, which Mdulavi Kasim 
has adopted, that, Ife and death being incident 
to our probationary ilate in this world, and the 
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law of fuccejfion manifcflly relating to the dead^ 
it is properly oppofed to all other laws,^ which 
preferibe the duties and afeertain the rights of 
the living ; but we merely take notice of the 
fentence, that no part of the Sirdjiyyab may be 
unexplained, and proceed to the four adts, 
which, on the deceafe of a Mohammedan^ are 
to be fucceflively performed by the magiftrate, 
or under his authority. 

I. A regard to public decency and conveni¬ 
ence, as well as to publick religion and health, 
feems in all nations to require, that the bodies 
of deceafed per ions be removed out of fight, 
with all due fpeed and folemnity, at a moderate 
expenfe to be defrayed, even before the pay¬ 
ment of their juft debts, out of the property 
left by them, on which no legal claim, from 
hypothecation or otherwife, had previoully at¬ 
tached : but the Mufelman lawyers, who admit, 
that the funeral charges ihuft in the firft place 
be 4vfi'ay.ed, aflign a very whimfical reafon for 
fuch a priority j hecaufe, they lay, the ivinding- 
Jheet and other clothes of the dead are analogous to 
Juitable apparel won by the livings and confe- 
quently fould not be liable to the. claims of a cre¬ 
ditor. The expenfes of burying a Moham¬ 
medan are very moderate, both in the number 
and value of the clothes, in which the deceafed 
is to be wrapped : as more than three pieces of 
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cloth fOT a man, or than five pieces f.^r a wo¬ 
man, would be held a prodigal Ibperfluity, and 
lefs than thole, a niggardly deficiency, of ex- 
pcnfe, fo, if the funeral clothes of Amru or 
Hinda were dearer than the vefture ufually 
worn by them, when alive, it would be a cul¬ 
pable, excels; and if cheaper, a blameable de- 
fc£l: j but, if in fadl they had been ufed to 
wear one fort of apparel on folcmn fcftivals, 
another in vifiting their friends, and a third, 
in their own houfes, the value of their vifiting 
drels muft regulate that of their burial, and 
cither extreme would be too prodigal or too 
parfimonious. Should their debts, indeed, cover 
the whole of their property, the legal expenlb 
of the funeral mull be reduced to the fujjicient 
expenfe, as it is called; that is, to two pieces 
of cloth for Amru and to three for Hinda : the 
names, dimenfions, and ules of all the cloths 
ufed in funerals, botli for men and for women, 
are enumerated in Perfian by Mdulavi Kasim; 
but it would be ufelefs to mention them; and 
it feems only necefiary to add on this arti¬ 
cle, that if deceafed perfons leave no property 
whatever, or none without a fpccial lien on it, 
the funeral expenfes mull: be paid by fuch of 
their relations, as would have been compellable 
by law to maintain them, when living; and, if 
there be no fuch relations, by the publick trea- 
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fury, in which there is thvays an aniplc fund 
arifing from forfeitures.a^d cfcheats. 

II. After the burial, all the juft debts of the 
deceafed muft oe paid out of his remaining 
ali'ets, as far as they extend j 4nd, if there be 
many creditors, they muf^ be fatisfied in equal 
proportion, except that a debt of healthy to ulb 
the Arabian phrafe, muft be iifeharged before 
a debt of ficknefs; titat is, a d«bt coniradled or 
acknowledged, while the party was of found un- 
derftanding and body, is preferred, when legally 
proved, to one acknowledged in ficknefs, but 
which no other evidence is produced. A re¬ 
ligious vow, or promife of a charitable dona¬ 
tion, as an atonement for fin, conftitutes a debt 
in confcience only; and the fum thus promifed 
muft be paid out of a third part of the aflets, 
after the legal creditprs have been fatisfied, pro¬ 
vided that it was bequeathed by will; but, if 
no will was made, the temporal eftate ftiall not 
be charged with a mere debt of religion. 

III. The legacies of a Mifelman, to the pre¬ 
judice of his heirs, muft not exceed a third 
part of the property left by him, and remain¬ 
ing after the dilcharge of his debts; over a 
third of fuch refidue he has abfolute power; and 
his legatee ftiall receive it immediately, whe¬ 
ther a fpeeifick thing or certain fum of money, 
or only a fradional part of Jais elfate, was be- 
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tjueathed. This is the opinion of Sharif ,* 
though a diftindtion,* which the text by no 
means implies, has been taken between a deter¬ 
minate an indeterminate legacy. 

IV. We come now to the dijlributhn of his 
eftate, remaining after the payment of debts 
and legacies, among his heirs (for fo we may 
call them, although reai and perjonal property 
are undiftinguiihed in the laws of the Arabs) 
according to certain rules derived from three 
fources, the Koran, the genuine fyftem of oral 
ttraditions from the legiflator, and thofe opinions 
in which the learned and orthodox have gene¬ 
rally concurred *: the order, and proportions, in 
which the property of AMRU or HINDA 
muft be diftributed, conflitute the principal 
fubjedt of the work, which we have under¬ 
taken to explain. 

1. The firft clafs of heirs are they, v/ho may 
be called Jharert, becauie a certain Jhare of the 
eftate is exprefsly allotted to each of them in 
the Kordn, and particularly in the fourth chap¬ 
ter of it. 

2. Next come they, who may be diftin- 
guiftied by the name of refiduaries, becaufe they 
take the ref due after the Jhares have been duly 
diftributed; and they are of two forts, refidu- 

* F.liTe 2;:. 
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aries by confanguinity and refiduaries for fpecial 
caufiy the former of whom are preferred in the 
order of fucceffion j the lattef are the mailers 
or miflrefles of enfranchifed flaves, or their 
male refiduary heirs. If no Jharers be living, 
the rejiduaries take the whole j but, if there be 
lharers hy confanguinity and no refiduaries, a 
farther portion of the inheritance reverts to 
them, though never to the widower or to the 
widow, while any heirs by blood are alive. 

3. On failure of the two preceding claffes, 
the diftribution is made among thofe next of 
kin^ who are neither jharers nor refduaries: 
they may be called the difant kindred. 

4.. Should none of the diftant kindred be 
living and capable of inheriting, the eftate- goes 
(unleis there be a widow or a widower, who 
is firft entitled to a pare) to him, who may be 
called the fuccefor by contrast ; and of that fuc¬ 
ceffion it is neceflary to give an example; if 
Amru, a man of an unknown defeent, fay to 
Zaid, “Thou art my kinfman, and ffialt-be 
“ my fucceflbr after my death, paying for wany 
“ fine and ranfom, to which I may become 
“ liable,” and Zaid accept the condition, it is 
a valid contrail by the Arabian law; and, if 
Zaid alfo be a man whofe defeent is unknown, 
and make the fame propofal to Amru, who 
likewife accepts it, the contrad: is mutual and 
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fimilar, and tlicy are fuccejfon by contrast reci¬ 
procally. 

5. If no fuch agreement had been made, but if 
Amru in his life time had acknowledged Z aid, 
a man of an unknown pedigree, to be his bro¬ 
ther or his uncle^ that is, to he related to him 
by h\s father or by his grandfather, though in 
truth he had no fuch relation, and the bare ac¬ 
knowledgment of Amru cannot be admitted as 
a proof of it, yet, if Amru die without retradl- 
ing his declaration, Zaid is called the acknow¬ 
ledged kinfman by a common ancejlor^ and Hands 
in the ffth clafs of fuccellbrs, but takes the 
cftate before the general divifee. 

6. Laft of all comes the perlbn, to whom the 
deceafed had left the whole of his property by 
a will duly made and proved; for, though the law 
fecures to his heirs of the five preceding clafles 
two thirds of his eftate, yet it fo far refpedls his 
dominion^ while he lived, over his own property, 
and his will as to the difpofal of it after his de- 
ceafe, that it will rather give cffedt to an inten¬ 
tion not Hridlly conformable to law (for the 
Koran feems to allow pious bequefts only), than 
fuffer his eftate to efcheat; which mull be the 
confequcnce of hiS dying without a reprefent- 
ative All fuch efcheats to the ibvereign go 
towards .a fund for charitable ufes; and accord¬ 
ing to the fyftem of Zaid, the fon of Tha- 
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BIT, which has been fhortly explained in a 
former publication, that fund, if it be regularly 
ejlablijl^edy is entitled to the whole eftate on 
failure of refiduary heirs, without any return to 
the (harers, and to the entire exclufion of the 
four laft clafles; but this dodlrine feems quite 
exploded. 

Before we proceed to the law of Jloafes, it 
is proper to take notice of the four impedi¬ 
ments to fucceffion j yrhich are flavery, homi¬ 
cide, difference of religion, and difference of 
country, or of allegiance; the laft of which 
difabilities relates only to fuch as are not Mu- 
felmans, 

t. Slavery, by the Mohammedan law, is either 
perfeSl and abfolute, as when the flave gnd all, 
that he can poflefs, are wholly at the difpofal 
of his mafter, or mperfedi and privileged^ as 
when the mafter has promifed the Have his 
freedom on his paying a certain fum of money 
by eafy inftalments, or, without any payment, 
after the death of the mafter: a female flave, 
who has borne a child to her mafter, is alfo 
privileged', but in both forts of flavery, as long 
as it continues, the flave can acquire no pro¬ 
perty, and confequently cannot inherit. The 
Arabian cuftom of allowing a flave to cultivate 
a piece of land, or fet up a trade, on his own 
account, fo that he may work out his manu- 

VOL. VI. T 
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mlffion by prudence and induftry, and by de- 
grees pay the price of his freedom, may fug- 
geft an excellent mode of enfranchifing the 
black flaves in our plantations, with great ad¬ 
vantage to our country and without lofs to their 
proprietors. 

2 . Homicide is either with malice prepenfe 
and punhhablc with death, ox without proof of 
malice, and expiable by redeeming a Mufelman 
Have, or by falling two entire months, and by 
paying the price of blood j or, thirdly, it is ac¬ 
cidental, for which an expiation is neceflary. 
Malicious homicide, or murder (for, by the beft 
opinions, the Arabian law on this head nearly 
refembles our own) is committed, when a hu¬ 
man creature is unjullly killed with a weapon, 
or any dangerous inllrument likely to occafion 
death, as with a lharp Hick or a large ftone, 
or with fire, which has the efedl, fays 
Kasim, of the mof dangerous injirument, and, 
by parity of reafon, vflt\\poifon or by drowning', 
but thofe two modes of killing are not fpecified 
by him; and there is a llrange diverfity of 
opinion concerning them : killing without proof 
of malice Is, when death enfues from a beating 
or blow With a flight wand, a thin whip, or a 
finall pebble, or with any thing not ordinarily 
dangerous: accidental death is, when it was 
neither defigned nor could hav» been preve.nted 
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by ordinary care, as if Amru were to flioot an 
arrow at a wild beaft, and the arrow by acci¬ 
dent Were to kill Zaid, or if Mazin were to 
fall from his terrace upon ZukAiR and kill 
him by his fallj in which cafes the flayer 
would not be permitted to inherityrow Jlain. 
If, however, a man were to dig a pit, or fix 
a large ftone, on the field of another, and the 
owner of the field were to be killed by falling 
at night into the pit, or running againll: the 
ftone, the doer of the illegal aft, which was 
the primary occajion (but not the caufe) of the 
death, muft pay the price of blood, but would 
not, it feems, be difabled from fucceeding to 
the property of the deceafed, whom he could 
not in ftriftnefs be faid to have killed. 

3. An unbeliever fliall never be heir to a be¬ 
liever, nor converfely; but infidel fubjects may 
inherit from infidels. 

4 . The diflcrence between two ftates or 
countries confifts in the difference of fove- 
reigns, by whom proteftion is given to their 
refpeftive fubjefts, and to whom allegiance is 
refpeftively due from them: this difference is 
particularly marked between a country govern¬ 
ed by a Mohammedan power and a country ruled 
by a prince of any other religion; for they are 
always, virtually at lead, in a ftate of w^arfarc, 
tlie firft being called by lawyers the feat of pcaee^ 

T 2 
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and the fecond, the feat of hofility. A differ¬ 
ence of country, therefore, which excludes 
from the right of inheriting, is either a 6 lual 
and unqualified^ as when an alien enemy refidcs 
In the feat of hojiiliiy, or when an alien has- 
chofen his domicil in the feat of peace ^ and pays 
the tribute exadcd from infidels, in which cafe 
the tributary lhall not be heir to the alien enemy 
dying abroad, nor converfely, becaufe each of 
them owed a feparate allegiance; or the differ¬ 
ence is qualified*^ as when a fugithe enemy ' 
feeks quarter, and obtains a temporary refi- 
dence in the feat of peace^ or when two alien 
enemies are fugitives from two different hoftile 
countries: now, although the tributary and the 
fugitive adlually live in the fame kingdom, yet, 
lince the fugitive continues a fubjeft of the. 
hoftile power, he remains, as it ivere, under a 
different government, and there is no mutual 
right of fucceflion between him and the tri¬ 
butary } nor, by fimilarity of rcafon, between 
two fugitives^ who leave two diftinft hoftile 
governments, and obtain quarter for a time in 
the land of believers, but without any intention 
of making it their conftant abode. 

If none of thefe four incapacities preclude the 
heirs of Amru from the legal fucceflion to his 
eftate, which we will fuppofe already fold and 


* Page 215. 



THE SHIA'JIYYAH. 


277 


reduced to money of one denomination, the 
magiftrate, or his officer, muft proceed to the 
diflribution of the Jhares\ and, as they are a 
moiety^ fourth, an eighth, two thirds, one third, 
and a Jixth, of the aggregate fum, it will be 
convenient at firft to confider that fura as con- 
fjfting of twenty-four equal parts, fo that the 
fhares will be, in whole numbers, twelve, Jix, 
three, fixteen, eight, znA four. 

THE Jharers are twelve perfons, four males 
and eight females} but, before we fpecify their 
refpeftive allotments, it is neceflary to premife 
that a grandfather and a grandmother, according 
to the Arabian idiom, fignify a male, and a 
female, ancejlor in any degree; that a true grand- 
father is he, between whom and the deceafed 
no female anceftor intervened; that a falfe 
grandfather is, where the paternal line of afeent 
was broken by the intervention of a female; 
and that a grandmother alfo is called true, when 
wo falfe grandfather intervened between her and 
the deceafed : in ihort, the only true line of an- 
cejlry, according to the Arabs, is an uninter¬ 
rupted fucceffion of paternal forefathers. The 
male ffiarers then are the father, the true grand¬ 
father, the brother by the fame mother only, and 
the widower: the females are the widow, the 
daughter, the female ifue of the fon, the fijler of 
the whole blood, the ffer by the fame father only. 
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the JiJier by the fame mother only, the mother 
herfelf, and the true grandmother. 

We begin with the males in the order of the 
ihares before enumerated; and, i. The father 
of Amru or Hinda takes* a fixth abfolutely, 
though a fon of the deceafed be living, or any 
male defeendant, who claims, wholly through 
males; but, if there be no fuch male defeend¬ 
ant, he becomes a refduary heir ; and, if there 
be only a daughter of the deceafed, or a female 
defeendant from the fon, he firil has his legal 
ihare, or a fixth^ and, when her (hare alfo has 
been allotted, he claims the refidue. 2. The 
true grandfather is excluded from any fhare by 
the living father, through whom alone the 
grandfather bore a relation to the deceafed j 
and, although a fimilar reafon might afterwards 
be applied to the mother, and operate to the 
cxclufion of her children, yet the father has 
the additional ftrength of a double title, both 
as a Jharer and a refduary: but, if the father 
alfo be dead, his father, or true paternal ancef. 
tor, has exadlly the fame intereft, except in four 
cafes, which will be prefently mentioned. 3, 
A hngle half-brother, by the fame mother 
only, takes a fxth, and two or more fuch half- 
brothers, a third ; provided that the dfeceafed 
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left neither children, nor male iflue of a fon, 
nor a father, nor a true grandfather ; by any of 
whom the brothers by the fame mother are ex¬ 
cluded j and this article brings us necelTarily to 
one clafs of female fharers; for, in this injtancey 
there is no diftin< 3 ;ion of fex; both brothers 
andfijlers by th(^ fame mother only having an 
equal right and an equal fliare in the diftribu- 
tion. 4. A moiety of Hinda’s eftate, if fhe 
die without children, or the iffue of a deceafed 
fon, goes to her widower Amru, who, if fhe 
leave fuch iflue, has no more than a fourth. 

As examples of the father’s rights, let us 
fbppofe Amru to have died worth two thou- 
fand four hundred pieces of golds leaving his 
father Zaid, and either a fon or a fon’s fon, 
Omar : in this cafe the four hundred pieces are 
the fliare of Zaid, and Omar takes the re¬ 
maining two thoufandj but, if AmRu leave 
only his father Zaid and either a daughter, or 
fun’s daughter, Laila, the father is firfl; entitled 
to the four hundred pieces, or fixtb part; and, 
after Laila has received twelve hundred, or a 
moiety of the eflate (which, as we fliall fee, is 
her Jhare in this cafe), he takes, as refduar\\ 
the eight hundred pieces, which remains j fo 
that the property of Amru is equally divided 
between them. Should no relation be left but 
Zaid the father, and Lebid the brother, of the 
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deceafed, Lebid is excluded; and the whole 
eftate goes to Zaid. If, in the three preced¬ 
ing cafes, the paternal grandfather Salim had 
been left inftead of Zaid, his rights would 
have* been precifely the fame; and the only 

difference between Zaid and Salim will ap¬ 
pear from the four following examples, i. 
The paternal grandmother would be excluded 
by Zaid her fon, but not by his father, her 
hulband, Salim. 2. If Amru or Hinda 
leave a father Zaid, a mother Solma, and a 
widow Zaineb, or widower Hareth, the 
mother takes a third part of wjiat remains after 
Zaineb or Hareth has received the legal 
fhare; but, if Salim be fubftituted for Zaid, 
fhe would have a right to a third of the whole 
ajfets, according to the prevailing opinion, al¬ 
though Abu Yusuf thought her entitled, even 
in that cafe, to no more than a third of the re^ 
mainder. 3. The brothers of the whole blood, 
and thofe by the fame father only, are excluded 
from the inheritance by Zaid the father, but 
not by the grandfather Salim, as the bed: law¬ 
yers agree, diffenting on this point from their 
mafter Abu Hanifah. 4. If Amru had ma¬ 
numitted his flave Yasmin, and died, leaving 
his father Zaid' and a fon Omar, a Jixth part 



THE SIRA'JIYYAH. 


S81 


of the right of fucceflion to Ya'smIn would 
have vefted, according to Ab'u Yusuf, ia 
Zaid, but, if the paternal grandfather Sa'lim 
had been left inftead of the father, the whole 
intereft would have vefted in the fon: in this 
cafe that illuftrious lawyer ultimately diftented 
from his mafter and from his fellow-ftudent 
Muiiammed, who were both very juftly of 
opinion, that, whether Zaid or Sa'lim were 
alive on the death of the manumittor, the 
whole right of fucceflion to the manumittcc 
vefted in Omar. 

Let us proceed to the (hares of the females; 
and I. If Amru die without children, and 
without any iflue of a deceafed fon, his widow 
Hinda muft receive a fourth of his alfets; but 
her (hare is an eighth only *, if any fuch iifue 
be living: (hould he leave more widows than 
one, they take equal parts of fuch fourth or 
eighth; fo that the legal (hare of the widower 
is always in a double ratio to that of the widow 
or widows; as, if Hinda die worth twenty- 
four thoufand zecchins, her furviving hufband 
Amru muft be entitled either to twelve or to 
fix thoufand j and if Amru die with the fame 
eftate, his widow Hinda muft have either fix 
or three thoufand for her foie (hare; or, if 
Zaineb and Abla had alfo been legally mar¬ 
ried to Amru, the three widows muft receive 
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either fwo or one thouland zecc^jins each, as 
the cafe may happen. 2 . One daughter takes a 
moiety, and two or more daughters have two 
ihtrds^oi their father’s eftate; but, if the deceafed 
left a fon, the rule, expreffed in the Kordit, is 
this: “ to one male give the portion of two 
“ females;” and the daughters in that cafe are 
not properly jharers^ but rejiduary heirs with 
the fbn, their part of the inheritance being 
always in a fubduple ratio to his part. Thus, 
if Amru die worth t%'enty^four thoufand pieces 
of gold, his only child Fatima takes twelve 
thoufand as her Jhare-y but, if (he have three 
lifters, Azza, Lati'fa, and Zubaida, two 
thirds of the aflets, or fixteen thoufand pieces, 
are equally divided between the four girls; and 
if there be a fon Omar, he mull receive, in 
the firft cafe, Jixteen thoufand, while Fa'Tima 
has eight-y and, in the fecond, eight thoufand, 
while (he and her fifters take each four thou¬ 
fand, pieces. 3 . If Omar had died before his 
father, leaving female iflue, and his father had 
then died without any daughter of his own, the 
daughters of Omar would have had precifely 
the fame (hares, to which thofe of Amru him- 
felf would have been entitled; but, had Fa'ti- 
MA been living, (he would have taken half the 
eft'ate, or twelve thoufand pieces of gold, and a 
fxth only, or four thoufand, the complement of 
two thirds or fxteen thoufand, would have 
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been equally diftributed among her nieces. 
Had Fa'tima and Azza been at that time 
alive, they would have taken their legal (hare, 
to the exclufion of their brother’siflue, 
ualefs the right of that iffue had been fuftained 
by a male in an equals or a lower degree, who 
would have made them rejiduaries, “ the male 
“ taking, by the rule, the portion of females 
but a male in a higher degree would not have 
given them that advantage; and, if Omar 
himfelf had furvived, his daughters would have 
been wholly excluded. The fix cafes, there¬ 
fore, or different fituations, of the female ilfue 
of Omar may be thus recapitulated: i.A 
lingle female takes a moiety. 2., Two or more 
have two thirds. 3. A male in the fame, or a 
lower, degree than themfclves, gives them a 
refduary right in a fubduple ratio to his own. 
4. With a daughter of Amru, who is entitled 
to half they would have only a fxth, to make 
up the regular (hare of the female iifue. 5. 
They are excluded, if Amru left more daugh¬ 
ters than one, but no male iffue in any equal, 
or zlower^ degree. ■ 6. A fon alfo of Amru wholly 
excludes them. In the three firft cales, their le¬ 
gal claims correfpond with thofe of daughters: 
but in the three lall their rights are weaker, be- 
caufe they are in a remoter degree from the 
dcceafed. 
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The pedigree exhibited in the text* is called 
by the Arabs the tajhhib, becaufe, in their 
opinion, it iharpens the underftanding, and 
captivates the fancy as much as the compofition 
of an elegant love-poem^ which the word li¬ 
terally fignifics; but, without adopting lb wild 
a metaphor, we may truly lay, that it is very 
perfpicuous, and that no comment, after what 
has been premifed, could render it clearer. An 
example, however, will (how more diftinblly 
than an abftrabt rule, in what manner an 
eftate is divifiblc, when a male defeendant 
gives a refduary title to a female in the fame, 
or in a higher^ degree* Call the only fur- 
viving male defeendant Omar, and fuppofc 
him to be the brother of Amina, who (lands 
loweft in the firft fet of females: here the 
higheft female in that fet mull receive a moiety 
of the alTetsj the next below her takes a fxth 
together with the higheft of the fecond fet, as 
the complement of two thirds ; and the ref due 
muft be divided into five portions, of which 
Omar claims two and each of the females in 
the fame degree, one; but the three females 
below them are excluded. If Omar be the 
brother of Zari'fa, whom we fuppofe the 
loweft of the middle fet, the remaining third 
of the eftate muft be diftributed in feventbs. 
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becaufe there are jive females* three in a higher, 
and tvoo in an equal, degree with Omar, who 
hiuft always have a double portion; and, if he 
be the brother of Unaiza, the loweft female 
of the third fet (who, on the former fuppofi- 
tion, would have been excluded^ there will 
be jix female rejiduaries entitled to portions 
with Omar, but in a fubduple ratio; fo that, 
if Amru died worth twenty-four thoufand du¬ 
cats, the daughter of his fon takes twelve thou¬ 
fand of them; the two daughters of his fons* 
fons receive each two thoufand; and, the refi- 
due being eight, Omar is entitled alfo to two 
thoufand ducats, while Unaiza and the fve 
women, who remain, have each one thoufand, 
which they owe to the fortunate exiftence of 
Omar. 4.*The rights of fillers by the fame 
father and mother, and (5.) thofe of fillers by 
the fame father only, are explained in the text 
with fufficient clearncfs, but it is proper to ob- 
ferve, that the fifth cafe of the firft clafs is com- 
prifed in the Jeventh cafe of the fecond; and 
that (6.) the fifters by the fame mother have 
been mentioned in a former fedlion. There 
will be no ufe in repeating the ingenious argu¬ 
ments of Ibnu Abbas in fupport of his diflent 
on many points from other old lawyers, nor the 
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fblid anfwCTs, which have been given to his ob* 
jeflions; but a ftory, told by Sharif, may here 
be repeated, becaufc it conveys an idea of the' 
traditionary Arabian law, and fhows from what 
fources our excellent author derived his doc¬ 
trine: * Hudhail ufed to relate, that Abu 
‘ Musa, being confulted on the diftribution of 
‘ an heritage among a daughter, a fon’s daugli-- 

* ter, and a jijier, anfwered, the firji mujl have 

* a moiety; the Jecond a Jixth; and the third, 

A 

* "what remains; but “ Confult Ibnu Masuud, 
added he, and apprize me of his anfwer 

A , 

‘when Ibnu Masuud, wasconfulted, he faid, 

* that he was prefent, when Muuammed him- 
‘ felf gave the fame decifionand, when that 
anfwer was reported to Abu Musa, he faid, 
“ you mull put no queftions to me, as long as 
“ that illuftrlous lawyer remains with you.” 
7. * Although the different rights of the mother 
in different cafes be very clearly explained, yet 
her title to a third of the rejidue may be illuf- 
trated by two examples: full, if Adhra leave 
only herhufband Wamik, her mother Soada, 
and her father Mazin, half of her eftate goes 
to Wamik, a third of the other half, or a fixth 
of the whole, to Soada, and the remainder to 
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Mazin ; but, fecondly, if Wamik leave only 
Iiis wife Adhra, his mother Zaineb and his 
father Lebid, the widow takes a quarter of his 
property, while Zaineb has a third, and Le- 
BiD two thirds, of the remaining three quarters. 
8 . In giving an example of the divifion between 
two great grandmothers *, we may anticipate in 
fome degree the arithmetical part of the work, 
which will be found exU'emely clear and inge¬ 
nious. The pedigree exhibited by Sharif is 
in this form: 

Father Mother Mother 

\ / / 

Father Mother 

\ / 

Father 

Now the paternal grandmother’s mother, and 
the mother of the paterral grandfather, are to¬ 
gether entitled to a fixth, and the paternal 
grandfather’s father to the refidue, of the eftate, 
which ought, by the general rule, to be divided 
intoparts, becaufe fix is the denominator of 
the fhare; but, to avoid a fradlion, we mull 
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obferve the prbportioil of one, of the fixth part, 
to or the number of perfons entitled to it; 
and, fince one and iwo are prime to each other, 
we muft multiply two into Jix, and the produft 
is the number of parts into which the property 
iftuft be divided; fo that of twelve cows or 
horfes the great grandfather will have ten, and 
each of the great grandmothers, one. 

The great grandfathers are called anceftors in 
the fecond, and their fathers, anceftors in the 
third, degree, and fo forth; and it muft be re¬ 
marked that in thefc tables the number of female 
anceftors, who inherit with the males, is equal 
to the number of fuch degrees; thus in the fol¬ 
lowing, 

F M M M 
F M M 
F M 
F 


there are three great great grandmothers, and 
the eftate muft be divided into eighteen parts, 
becaufe one and three arc prime to each other. 
We fuppofe in both pedigrees, that the higheft 
line only are left by the dcceafed Amru ; for, 
by the text, the nearefl female anceftor excludes 
the more diftant', and, if he leave his father 
ZuHAiR, and his paternal grandmother A7.7.A, 
with Lafl a his maternal grandmother’s mother. 
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ZuHAiR takes tlic whole iiiherUance ; for he 
excludes Azza, and fhe, being nearer in de¬ 
gree, excludes Laila. 

Let us conclude the fubjedl with a cafe put 
by Sharif in illuftration of the pedigree in the 
text: ZUBAIDA gave her daughter’s daughter 
Mavva in marriage to her foil’s fon Bashar, 
and the young pair had a fon Amru, who ac¬ 
quired an eftate, and died : now Zubaida was 
both paternal and maternal great grandmother 
of Amru, and had, therefore, a double relation 
to him; but another woman, named Zuhra, 
had married her daughter Solma to Fared, 
who was the fon of Zubaida, brother of 
Abla, and father of Bashar ; fo that Zuhra 
was Amru’s paternal grandmother’s mother, 
and had only a fmgle relation ; as it will appear 
by the following arrangement of the family : 

Zuhra Zubaida 

/ 

SotMA — Fared Abla 

I / 

Bashar-Mayya 

Amru 

The cafe of a triple relation will be no lefs evi¬ 
dent from the following pedigree : 
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Zuhra Zubaida 



SoLMA- Fa'seu Abla Zaineb 

/ I 

Bashar-Mayya Azza 



Amru-Fatima 

Zaid 

For, if Amru, whom in the former cafe we 
fuppofed to be dead without iillie, had lived 
and married his coufin Fatima, by whom he 
had a fon Zaid, who died leaving property, 
ZuBAIDA would have a triple relation to the 
dcceafed j firft, as his maternal great grandmo¬ 
ther’s mother; fecondiy, as his paternal grand¬ 
mother’s grandmother j and thirdly, as the mo¬ 
ther of his paternal great grandfather; but 
Zuhra has only a Jingle relation to Zaid, 
as grandmother of his paternal grandfather 
Bashar. 

In both thefe cafes a Jixth of the ailets is 
divided equally between the two female ancef- 
tofs, by the opinion of Abu Yusuf, and, ac¬ 
cording to one authority, by that of his great 
mailer alfo; but his fellow-ftudent Muham- 
MED (whofe arguments, and the anfwcrs to 
them, it is needlefs to add) contended, that 
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^VBAiDA would be entitled in the firfl cafe tc 
two-thirds, and in the lecond, to three-fourths. 
of that fxth part, according to the number ol 
inodes, in which die was related to Amru or 
Zaid. 

No comment could add pcrfpicuity to the 
chapter on refiduary heirs until we come to 
the cafes of inheritance from enfranchifed 
flaves 'I', where a fliort elucidation of the text 
appears neceffary. If Amru cnfranchife Ner- 
Gis, and die, leaving a fon Becr, and a daugh¬ 
ter Laila; then, on the death of Nergis 
without refiduary heirs by blood, his property 
goes wholly to Beck, and Laila, by the tra¬ 
ditionary rule, takes nothing; but, fuppofe 
Laila herfclf to manumit her black flave, 
SusEN, who then purchafes a Have Misc, and 
gives him freedom j and fuppofe Susen firft, 
and Misc afterwards, to die without refiduary 
heirs, in this cafe the eftate of Misc goes to 
Laila; nor would there be any difference, if 
the two manumitfions had been conditioned to 
pay a certain fum of money at a certain time. 
The cafe of a manumilfion promifed on the 
death of the miftrefs, has rather more difficulty; 
but an example will make it clear: Laila 
promifes Nergis, that, on her death, he fhall 
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be free; but, by the pcrfuafion of a Chrijluin 
friend, fbe renounces her faith, and fecks re¬ 
fuge in a hoftile country: now a believer can- 
net be the Jlave of an hijidel^ and the Mobam- 
?nedan judge pronounces accordingly, that Nkr- 
Gis has gained his freedom; but Laila, re¬ 
penting of her apoftafy, returns to her native 
country and her former belief; after vvhicli 
Nergis dies without heirs: Laila fucceeds 
as refiduary to her promifet*, as fl^e would have 
fucceeded to a ilave of Nergis purchafed after 
the decifion of the judge, if a fimilar promife 
of t^anumiflion at his death had been made by 
the mafterj and if that fecond promifec had 
died without heirs after her repentance and re¬ 
turn. Should Cafur, a flave of Laila, mar¬ 
ry, with her confent, Merjana, the freedwo- 
man of Amru, the fon of that couple would 
be born free, becaufe, in relpeft of freedom or 
llavcry, a child has the condition of its mother^ 
and he bears a relation to Amru her manumit- 
tor; but fhould Laila give Cafur his free¬ 
dom, he would draxv that relation from Amru, 
through himfelf, to I,aila, fo that flie would 

fuccced to the foti of Cafur and Merjana, 
if he died after liis parents and without other 
heirs of the firil or fecond clafs: the cafe would 
be fimilar, if Cafur being enfranchifed, had 
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bought a Have Misc, and given him in marri¬ 
age to the I'rccdwoman of Zaid; for, if the 
ill'ue of that marriage had been a fon, born free, 
but with a relation to Zaid, and if Cafur had 
then given Misc his liberty, he would have 
drau'n from Zaid the relation of his freedman’s 
child, and transferred it, through himfelr, to 
Lai LA his former mitlrefs. This doftrine of a 
} elation (as the Arabs call it) firft vejled through 
the mother and then dcvejied through the father, 
is founded on a decifion of Othman in the 

cafe of Zubair and Rafi. 

We had occufion before, to mention the dif¬ 
ference (according to Abu Yusuf) between the 
J at her, and the grandfather, of the manumittor 
in regard to their fuccelTion, with his fon, to the 
property of a freedman ; nor can any thing of 
moment be added here; but it will be proper to 
explain at large the concluding cafe in the chap¬ 
ter of refiduaries, which proves, that the rela¬ 
tion of enfranchifement may arife by the aSi of 
law as well as by the abt of the party. Let it be 
premifed, that marriage is prohibited between 
kindred of two clafles ; firft, between all thofe 
In afeending or defeending lines of confangui- 
nity, who arc called near', fecondly, between 
brothers and fifters,' and their iflue, or between 
nephews or nieces and aunts or uncles, paternal 
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or maternal, who are called intermediate j but, 
between tbofe of the third, or dijianty clafs, as 
the firft or other coufins, there is no prohibi¬ 
tion : now, if Amru or Hinda purchafe a 
kinfwoman or klnfman within either of pro ¬ 
hibited degrees, the flave becomes inftantly 
free, and a right of fiicceflion vefts in the pur- 
chafor, though the mafterfliip began and ended 
in one moment. Call the three daughters of 
H ARETFi a flave, Zubaida, Safiya, Amina, 
who derived freedom from their mother, and 
two of whom, the firll and third, purchafe Ha- 
RETH for fifty pieces of gold: he becomes in 
that inflant free; and, if he. die leaving pro¬ 
perty, two thirds of it go to his three daughters 
as their legal fhares, and the refidue belongs to 
the two, who procured him liberty; three fifths 
of it to Zubaida, who contributed her thirtyy 
and two fifths to Amina, who added her twen - 
tjy pieces. To arrange the diftribution without 
fra£lions, begin with threey the denominator of 
the legal fhare: now t-ivOy its numerator, is 
prime to the number of fharers ; and one is prime 
alfo toyfw, the number of refiduary portions; 
but thirty and twenty are compofed to one an¬ 
other, fmee ten meafures thirty by three and 
twenty by two ; and JivCy the fum of thofe tenths, 
may be confidered as Handing in the place of the 
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number of refiduaries: again, and are 
prime to each other, and their product is fifteen, 
which, being multiplied into three, the firft- 
jtientioued denominator, produces forty-five, the 
number of equal parcels, into which Hareth’s 
eftate muft be divided; fo that thirty, or two 
thirds, may be diftributed in tens to the three 
daughters, and fifteen or the refidue, in threes to 
the two, who redeemed their father; Zubaida 
taking in, all nineteen, Amina fixteen, and Sa- 
FIYA, only ten, portions of the inheritance. 
This is the calculation of Sharif, and the 
grounds of it will prefently appear; but the 
operation might have been Ihortened thus: mul¬ 
tiply the denominator of the legalJloare into the 
number of fharers, and then multiply the pro¬ 
duct into the denominator of the refiduary por-- 
tions. 

The chapter of exclufion* is very perfpicuous; 
but the cafe of an unbelieving heir having really 
occurred in the time of Ali, we may infert it 
as a monument of early Arabian jurifprudence. 
Solma had embraced the new faith, and died, 
leaving her hufband, and two brothers by the 
fame mother, who were all three believers, 
wijth a fn, who continued an infidel; on a dif- 
pute concerning the inheritance, Ali and Zaid 
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gave a moiety to the widower, confidcriug the 
fon as aAually dead^ a third to the half-brothers, 
and the reft to fuch of the reliduaries as be¬ 
lieved in tht Koran \ while Ibnu'l Masuud 
infifted, that the fon was dead as to the right of 
inheriting, but alive as to the power of exclud¬ 
ing, and thought that he drove the widower 
from a moiety to ^ fourth part only of Solma’s 
eftate; but the former opinion has prevailed, 
and in a curious book (for which there muft 
have been abundant materials) entitled The DiJ~ 
fenjiom of the Learned^ it is admitted, that, by 
univerfal alTent, if Amru leave a father, who is 
either a flave or an infidel, and a paternal grand¬ 
father, who is both free and a believer, the 
father is confidcred as dead in law to all piir- 
pofes, and the grandfather is heir to Amru. 

We come now to the ylrablan method of af- 
certaining the fmalleft number of parcels, into 
which an eftate can be divided, lo as to avoid 
fradlons in the legal diftribution of it: that 
number we call the denominator, or devifor, of 
the ejlate, though the Arabick word mean lite¬ 
rally the place of coming out ; and the problem 
is eafily folved by the following rules : if the 
two numbers in queftion be prime, multiply 
one of them into the other ; if they be compojit 
to each other, multiply the meafure of one into 
the.fccond, and the produft will be the number 
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fought. The whole feftion * is as clear as it 
could be made in a verbal tranflation; and It 
would be fuperfluous to add examples of all the 
cafes, which muft occur to every one, who has 
attentively perufed the preceding parts of the 
work, 

A cafe, w'hich arofe in the reign of Omar, 
has given occafion to fome debate f : Lai la 
died, leaving only Amru her hufband, HindA 
her mother, and Abla her filler of the whole 
blooil. Now the hufband and filler were each 
entitled to a moiety, and the mother, to a third, 
of Laila’s property, which, by the rule then 
cllablilhed, could be divided into j^x parts only; 
but Abbas,, a companion of Muhammf.d, be¬ 
ing confulted by the Caliph, propofed, that the 
regular divifor fliould be fo increafed, that of 
eight parts Amru and Abla might each take 
three^ and Hind a two. The fon of Abbas, 
whofe opinions were always rather ingenious 
than folid, was prefent at the decifion; but, 
fearing the bad temper of the Caliph, fupprelTed 
at that time his own fentiinents: he thought, 
that the JiJier, having (as we have feen) a 
weaker right, Ihould bear the lofs, becaufe, 
where different rights concur^ the wcakeji invaria¬ 
bly yields ; and he faid, that if an arithmetician 
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could number the funds, yet he could never 
make two halves and a third equal to a whole; 
hut his opinion has never been adopted, becaufe, 
although the JiJl. r may in fome cafes be re¬ 
moved into a diftindt clafs of heirs, yet, with a 
hufband and a mother of the deccafed, her fhare 
is fixed by pofitlve law, and fhc cannot by any 
means be deprived of it; fo that the (hares of 
all the claimants muft be dimlnilhed in exa£i 
proportion ; for inftance, if the property had 
been twenty-four pieces of gold, the mother 
would claim eighty and each of the other heirs, 
twelve ; now thofe claims cannot all be fatisfied, 
but eight is to twelve, as fx to nine, which will 
be the refpedtive (hares, according to the de- 
cifion of Abbas. 

Examples of the divifor fx increafed to /even 
and to nine, or of twelve to thirteen, fifteen, and 
feventeen, would appear equally ingenious, but 
would fwell this commentary to an immoderate 
fize: there are two decidons, however, deferv- 
ing particular notice, becaufe they were made in 
real caufes, and have been univerfally approved. 
2uBAIDA left her hufliand Adnan, with two 
fifters of the whole blood, two Jifiers by the fame 
mother only, and the mother herfelf; whofe legal 
(hares, in order as they are mentioned, were 
a moiety, two thirds, a third, and a fixth: it was 
impoffible, therefore, to diftribute them out of 
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ibirly pieces, for inftance, divided into fix equal 
parcels; but the judge, named Shuraih, di¬ 
vided the whole eftate into ten parcels, each con- 
lifting of three pieces, and allotted them to the 
claimants in the proportion of their fliares ; that 
is, to the hulband, three parcels, to the fillers 
of the whole blood, four ; to the half-fifters, 
tivo’^ and to the mother, one', afluring Ad nan, 
who at firft complained of the judgement, that 
Omar had made a limilar decifton; and this 
cafe acquired celebrity among the Arabs by the 
name of Shuraihiyya. The next cafe, which 
was anfwered at once by Ali, vyhile he was 
haranguing the people in the mimbar, or pulpit, 
at CifFA, is fully dated in the text: the lhare 
of the widow was, regularly, an eighth ; that of 
the daughters, two thirds ; and that of each pa¬ 
rent, a /ixth, all which cannot be diftributed out 
of twenty-four parcels; but Ali pronounced, 
that the property of the deceafed fliould be di¬ 
vided into twentyfeven equal parts, of which 
the widow Ihould have three \ the daughters 
fixtecn ; and the two parents, eight. It is re¬ 
corded, that, when the perfon, who confulted 
An, w\as much diflatisfied with his anfwer, and 
afked whether the widow was ml legally entitled 
to an eighth, the Caliph faid rapidly, “ it is be¬ 
come a ninth,'' and proceeded in his harangue 
with his ufual eloquence. 
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The arithmetical part of the Sirdjiyya * is very 
fnnple, and may he found in the full pages of 
all our elementary books; but the difference of 
the Arabian idiotn occalions a little obfcurlty. 
The chapter on primes and mcafures is founded 
on a funple analyfis; when two numbers are 
compared, they are cither equal or unequal j if 
unequal, either the fmallcr is an aliquot part of 
the greater, or they have a common meafure, 
which mufl either be unit alone, or fome num- 
her^ which the Arabs define ■,i..~multitiuie compofed 
cf units. When the greateft common meafure 
is found by the rule, they confider the two 
numbers as agreeing in a fradfion, which has 
that common meafure for its denominator and 
unit for its numerator ; but the nature of the^r^?- 
//c /5 language makes it impoffible to exprefs in a 
fingle word the fradlions lefs than a tenth: thus 
twenty-J'even and tiventy-four agree, as they ex¬ 
prefs it, in a third ; and a third of each number 
is called its -wafk, or meafure, as nine of twen- 
ty-feven, and eight of twenty-four. After this 
explanation of the word, which is tranflated the 
meafure^ there will be no difficulty in the fol¬ 
lowing cafes. 

I. + Amru leaves only his father and mother 
and ten daughters : now, by the rule, his eftate 
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fliould be divided into /?> parts, becaufe the 
fbare of each parent is a Jixth^ and that of all 
the daughters two thirds ; hwtfoitr parts cannot 
be diftributcd, without a fradllon, among ten 
perfons; for which reafon we muft multiply 
five, which is the mcafure of ten, into Jix, 
which is the firft number of parcels, and the 
produA thirty is the number of lots, into which 
the property of Amru muft in fadt be divided; 
each of his parents takingyi’w lots, and each of 
his daughters two, 

II. Hinda leaves her hufband, both her pa¬ 
rents, and fix daughters ; whofe legal fliares arc 
fourth, twofxths, and two thirds, of the inhe¬ 
ritance : now the regular denominator of the 
lots would be twelve, but it is raifed X.Qfifteen’, 
and fmee eight parcels cannot be diftributcd 
equally amongdaughters, the meafure of fix, 
or three, is multiplied by fifteen; fo that of 
forty-five lots nine may go to the hulband, twelve 
to the parents, and twenty-four to the daughters, 
in exadl proportion to their firft diftributive 
(hares. 

It will be very eafy to apply the remaining 
rules to all the other examples given by Sira- 
j’uDDiSi/* ; but fince, in the two laft cafes, 
which are not likely to occur, the inheritance 
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muft be dwided into 4320 and 5040 parcels, 
the calculation, after the Arabian mode, in 

4 

words at length, would be infufferably tedious, 
and the reader may make it in figures with 
little or no trouble. The latter of thofe two 
cafes* is, however, fubjoined ; becaufe it will 
fully explain the fedtion, in which no examples 

A 

are given. Saad leaves two wives, Jix female 
anceftors, capable of inheriting together, ten 
daughters, and feven paternal uncles, whofe 
fhares of twenty-four (the root^ as they call it, of 
this cafe) are thr'ee, four^ Jixteen^ and one ; for 
the uncles can only take what the others leave. 
Now by obferving the primes and meafures, and 
working according to the rule, we come to 210, 
which mull be multiplied by twenty-four^ and 
the produdl gives the fmalleft number of par¬ 
cels, into which S A ad’s eftate can be duly di¬ 
vided : the produdls^ of that multiplicand (210) 
by 3, 4, 16, give 630, 840, 3360, which are 
the allotments of the wives, female ancejlors, and 
daughters ; and the allotment of each (barer ap¬ 
pears at once from the following proportions: 


Persons. 

First Shares. Muitiplicand. 

Shares or each. 

2 

: 3 ; : 210 

531- 

6 

: 4 :: 210 

: 140. 

la 

: 16 : : 210 

: 336. 
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The laft a£t of the Mufelman]\.\digQ is to make 
an aftual divlfion of the ftate * ; and we will 
fuppofe that Lai la, in the cafe anfwered by 
byAuBAS, had left Zainf.b and Abla, two 
fillers of the whole blood, with Amro, her 
hufband, and Hind a, her mother; and that 
her property amounted only to t’wenty-five 
gold mohrs : now the root of the cafe is in- 
creafed, as we have feen, from Jix to eightt 
which is prime to twenty-live; and the pro- 
du£ls of two^ the lhare of each filler, of three^ 
the lharc of the hufband, and of one^ the lhare 
of the mother, multiplied by the number of 
gold mo 6 rSj are 50, 75, and 25, which, divided 
by e:g/jt, give the following lhares: to each 
fifter, 6 mohrs^ 4 rupees', to Amru, 9 m. 6 r .; 
to Hinda, 3 w. 2 r. Had LaTla’s ellate 
been fifty gold mohrs, the dillribution would 
have been thus: 



M. 

R. 

Zaineb, .... 

12, 

8. 

Abl a, .... 

12, 

8. 

Amru, .... 

00 

12. 

Hinda, .... 

6, 

4 ’ 


It, feems needlefs to give examples of the 
fimpie rules for afeertaining the dividends of 
each claj's\ but the pallage concerning creditors. 
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at the clofe of the chapter, is made obfcure by 
extreme brevity, and requires a fhort illuftra- 
tion. Suppofe the affets of Amru to be nine 

• A 

pieces of gold; his debts,pieces to Saad, 
and ten to Ahmkd ; here the aggregate of the 
debts, fifteen^ is compofit to nine, and their 
meafures are Jive, and three ; fo that, by the rule 
before-mentioned of diftribution among heirs, 

A 

Ahmed will receive Jix, and Saad, three 
pieces ; but, had the debtor left thirteen, which 
would have been prime to the amount of both 
debts, then fifteen, ftanding in the place of the 
verification, as they call it, muft be tjic devifor 
of the feveral produdls, arifing from the mul¬ 
tiplication of ten and five Into thirteen, and the 
quotients 8t and 4I will be the refpedlive divi- 

A 

dends of Ahmed and Saad, 

The pradtice of fubtraction * arofe from the 
cafe of Abdur’rahman and his four wives, 
decided In the reign of 0 th man ; and the fee- 
tion concerning it will be made clear by a fuller 
explanation of the example in the text. AVe 
have feen, that the widower is entitled to a 
moiety, the mother to a third, and the uncle, to 
the rejidue ; fo that, if L AIL a’s eftate be divided 
intQ7?>r parcels, the diftribution may be made 
without a fradlion : but if the widower agree to 
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keep the mahr^ or nuptial prefent to his wife, 
which he had never actually paid, inftead of his 
three Jixths of the whole, the remainder, after 
deducting the mahry muft be divided into three 
parts, of which the mother will have two, and 
the uncle one. So, if the mother agree to take 
a jewel, or other fpecifick things in lieu of her 
twoJixths j or the uncle, a flave or a,carriage, in 
the place of his Jixth part, the remainder, which 
would he four parts in the firft cafe, and Jive in 
the fecond, muft go to the other claimants in 
proportion to their fhares. Again; if Amru 

leave his mother Fatima, two fitters by the 
fame mother, Latifa and Solma, and the fon 
of a paternal uncle, Selim; here alfo the in¬ 
heritance muft be divided, by the rule, into Jix 
parts: now, if the deceafed left a female flave 
and thirty gold mohrSy and, if Solma confented 
to keep the flave inftead of her legal fliare, or a 
Jixth, the remainder of the property muft then 
be divided into Jive parcels, fix gold mohrs in 
eagh, of which Fatima and Latifa muft 
receive each one parcel, and Selim, the three 
parcels, which remain. It is obvious, that, if 
the firft calculation were made, in the preceding 
cafes, on a fuppofition, that the taker of the 
fpecifick thing was dead or incapable of inhe¬ 
riting, there would be either a defeat or an ex- 

X 
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cefs iA fome of the allotments to the other 
claimants. 

There Is no difficulty in the chapter on the 
return*’, except what arlles from the Arabick 
idiom, to which the reader is probably by this 
time habituated; but it is neceffary to remark, 
that, although, by the letter of the Koran and 
the ftri£t rules of law, no return can be made 
to the ’widower or widow, yet an equitable prac¬ 
tice has prevailed, in modern times, of return¬ 
ing to them on failure of fiarers by blood and of 
difant kindred. The laft cafe in the chapter can 
rarely occur; and the refult of the calculation 
(which fills ten pages in the K erf an work of 
Maulavi Kasim) is, that, of 1440 parcels, the 
four widows take (36X5=) 180; the nine 
daughters {36X28 = ) 1008; and the fix female 
anceftors (36X7=) 252; fothat 45 parts go to 
each 'widoniJ, 112 to each daughter, and 42 to 
each female ancefor. 

The rights of the paternal grandfather have 
been more difputed than any other point of 
Arabian law ; no fewer than feventy contra- 
di£lory decifions having been made concerning 
:hem in the reign of Omar ; but the difpute is 
low fettled among the Sunnis according to the 
opinion of Abu Hanifa ; and the chapter on 

* Page 235—237. 
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divifion feenis to have been inferted merely from 
refpcdt to Abu Yusuf and Muhammed, who 
diflented on this point from their mafter*: it 
IS one of the cleared: chapters in the Sirdjiyyab, 
and will be ufeful to us, if the queftion fhould 
arife in a family of Shiahs^ who follow, no 
doubt, the opinions of Ali and Zaid. The 
cafe called acdariyya^ which was decided by the 
fon of Thabit, and has acquired fuch celebrity 
in Iraki that it is diftinguifhed among the law¬ 
yers of that country by the epithet of algharrdy 
or the luminous^ is a perfpicuous example of the 
grandfather’s divifion in a double ratio with the 
fifter: the conjedlure, formerly hazarded by 
myfelf, that it was named acdariyyat becaufe 
the rules of inheritance are dijiurbed by it in 
favour of the grandfather, had occurred, I fee, 
to fome Arab Si and Is mentioned by Sharif 
without difapprobation. 

It will be necefiary to illuftratc by examples 
the chapter on JucceJJion to vejied hereditary in- 
terejis f; and, firft, we may fuppofe, that Zaid 

had two wives, named Zaineb and LatifA, 
and that Zaineb died polfelTed of feparate pro¬ 
perty, leaving her hufband, her mother Zuhra, 
and Hind a, her daughter by her former huf¬ 
band : now the legal fharcs, in order as the 

* Page 237—2t0. t Page 240—242. 

X 2 



los A COMMENTARY ON 

fharers are named, would be a fourth^ a fixth^ 
and a moiety ; fo that regularly the eftate Ihould 
be divided, into twelve parts, but it is here di¬ 
vided into four, becaufe there mull be a return 
to Zuhra and Hinda, in the proportion of 
their lhares, that is as one to three ; but, when 
Zaid has taken his fourth, the three fourths, 
which remain, cannot be diftributed in that pro¬ 
portion ; and, fmee three and four are prime to 
each other, we therefore multiply four, confi- 
dered as the number of perfons entitled to a re¬ 
turn,- into four, the denominator of the huf- 
band’s Jbare, and the fquare number anfwers 
the purpofe of integral diftribution; for of fx- 
parcels Zaid will be entitled to four, Zuh¬ 
ra to three, and Hinda to nine. 

Suppofe next, that Zaid himfelf dies, before 
any diftribution actually made, leaving only 
Latifa before-mentioned, his mother Basira, 
and his father Abid: here four parts of the 
former inheritance having veiled in him, the 
diftribution is eafyj one part going to Latifa, 
as fourth, one alfo to Basira, as her third 
of the refidue, and two parts to Abid ; in exa£t 
proportion to their fevcral claims on his own 
eftate. 

Thirdly, fuppofe Hinda to die before any 
adlual diftribution, leaving the before-named 



THE SIRA'JIYYAH. 


309 


EtrHRA, her grandmother, ZubaidA her 
daughter, and two fons, Hat if and Bashar : 
now fhe had a vejied interejl in nine parts out of 
the Jixteen, and, her own eftate being divifible 
into Jix parts, we obferve, that nine and Jix are 
compofit to each other, or agrecj as the Arabian 
phrafe is, in a third ; fo that a third of fix, or 
iwo^ muft be multiplied into Jixteen^ and the 
produdt thirty-two will be the denominator 
for both cafes; for of thirty-two parts nine will 
veft in Zuhra (fix as mother to Zaineb, 
and three as grandmother to Hinda), twelve in 
the two fons, three in Zubaida, and eight in 
Z A id’s reprefentatives; fmce, to afcertain the 
{hare of each individu^d, the juft-mentioned 
fhares out of fixteen muft be multiplied by two^ 
and thofe out of fx, by three, which is here 
called the meafure of Hinda’s vefted intereft. 

Let us fourthly fuppoft, that Zuhra alfo 
dies before any diftribution, leaving her huf- 
band Caab, and two brothers Calib and 
Tar IF. Now her own eftate is arranged by 
four, the hulband taking a moiety, and each of 
the refiduaries one fourth ; but four and nine arc 
prime to each other; and four, therefore, mul¬ 
tiplied by thirty-two, produces an hundred ana 
twenty-eight, the denominator of both cafes; 
we muft then multiply by four the ftiares out ol 
thirty-two, and by nine the ftiares out of four 
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and the produ(fl:s will be lots of the feveral 
claimants ; eight parcels going to Latifa, ftx- 
teen to Abid, eight to forty-eight in 

moieties to Hatif and Bashar, twelve to Zu- 

A 

BAIDA, eighteen to Caab, and eighteen in 

moieties to Calib and Tarif. 

We need only add, that, although the con- 
clufion of the chapter before us be obfcured by 
its extreme concifenefs, yet it plainly means, 
that, “ when any number of heirs die fuc- 
“ celfively before the diftribution, if the fares 
“ vejted in the laft deceafed do not quadrate 
** with the arrangement of his own eftate, we 
“ mull confider all thofe, who died before bioi, 
“ as one deceafed heir, and himlelf as xhc fecond, 
and then work by the preceding rulesto 
give more examples w'^ould be very eafy, but 
the reader would find them infupportably te¬ 
dious. 

All controverfies on the claims of the next oj 
kin, who are neither jharers nor reftduaries, are 
now at an end for it feems to be fettled, that 
they fucceed according to the order preferibed 
in our text. 

I. On the firf clafs of diftant kindred the 
doftrine of Abu Yusuf has fitr more fimplicity 
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than that of Muhammed, in which there is an 
appearance of intricacy ; but an attentive reader 
will find no difficulty in the cafe reduced to the 
form of a table, in which the loweft of the 
fix ranks are fuppofcd to be the claimants of 
Amru’s eftate*: be will fee, that Abu Yusuf 
would divide that eftate vsxto ffteen parts, giving 
one to each of the female, and Hvo^ by the rule 
in the Koran, to each of the male, defendants; 
but that Muhammed would arrange it Ixijixty 
parcels, twenty-four of which would go to the 
reprefcntatives of the three fons, and thirty fix 
to thofe of the nine daughters; due regard be¬ 
ing paid to the double portion of the male de¬ 
fendants, fo as to bring the lhares of the twelve 
claimants to the following order from the left 
hand, twelve, eight, four\ nine, three, fix-, /r, 
two, four-, three, two, one. The corredtnefs of 
this method has, it feems, obtained it a prefer¬ 
ence over that of Abu Yusuf, whofe pradlice, 
however, is followed, .on account of its facility, 
in Bokhara and fome other places ; although of 
the two different traditions from Abu Hanifa, 
that reported by MuhAmmed be the more 
publickly kno.wn and the more generally be¬ 
lieved. 

The reader would be unneceffarily fatigued. 
Page 244, 245. 
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if we were to exhibit every ftep of the arithme¬ 
tical procefs, by which the eftate of Amru muft 
be diftributed, according to the opinion of Mu- 
hammed, between his greaf grand]on by fe¬ 
males only, and his tivo great granddaughters^ 
who have the advantage of » male in the line 
of defcent*; nor does the ledion concerning 
the difference of Jides require elucidation. 

II. On the fecond clafs, or the grandfathers 
and grandmothers^ who are excluded from Jhares, 
we need only fum up the dodrine of our au¬ 
thor in the words of Sharif :—“ The degrees 

in this cafe are either equal or unequal j if 
** unequal:^ the nearer is preferred ; if equal, the 
“ preference is given to the perfon claiming 
“ through a Jharer ; if there be an equality in 
that refped, the Jides muft be the fame or dif- 
ferent; if different, the diftribution muft be 
“ made in thirds, the paternal fide having a 
“ double allotment j if the fame, the Jexes of the 
“ roots, or anceftors, muft agree, or not; if 
“ they agree, the eftate muft be diftributed ac- 
“ cording to the perfons of the branches, or 
claimants j if not, according to the firf. rank 
“ that differs, as in the preceding clafs j",” 

III, There feems no difficulty in the chap¬ 
ter :|; on the third clafs of diftant kindred ; but 
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it muft be remarked, that although the brothers 
and fillers by the fame mother only take equally, 
according to the Koran^ without any diftinikioa 
of fex, yet that exception to the general rule by 
no means extends to the ijfue of fuch brothers 
and fillers, 

IV. Although the claims of uncles and auntSy 
in three cafes, be clearly explained in the text *, 
yet it may not be improper to fubjoin an ex¬ 
ample from the commentary of Maulavl Ka¬ 
sim, which the following pedigree will make 
more intelligible than his dry Hate of the cafe; 

Hind A—Amru—Suhail)—Umar 

I III 

Lebi'd Zaineh Azza Becr 

' --- ^ -' 

Zaid, 

Amru, having had by Hinda a fon, named 
Lebid, married Sulma, by whom he had a 
daughter, named Zaineb: after Amru’s death, 
Sulma married Suhail, to whom Ihe pro¬ 
duced Azza, and after his death, Ihe married 
Umar, by whom Ihe became the mother of 
Becr: now Zaid was the fon of LEBiirand 
Azza; and he died, leaving no heirs but 
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Becr the brother, by the fame mothery of his 
mother Azza, and Zaineb, who was h\& pa^ 
ternal aunt by theA mru, and his 
maternal aunt by x\\t fame mother Sulma. In 
this cafe, the property of Z a id muft be divided 
into nine parcels, of which the paternal aunt 
will have t’wo thirds ; and the remaining third 
will go to the maternal uncle and aunt in the 
ratio of t'wo to Qne\ fo that Zaineb, in her 
two characters, will be entitled \o [even ninths. 

There feems no neceflity to expatiate on the 
children of uncles and aunts, or on the coufms, 
as we fliould call them, in different degrees ; 
becaufe the text will be fufficicntly perfpicuous 
to thofe, who perfedly underhand the preced¬ 
ing feCtions: but, fince a curious cafe is put by 
Sharif, I am unwilling to fupprefs it; cl'pe- 
cially as it will throw light on the whole fubjedt 
before us. The father of Ambu had a brother, 
Zaid, and two fiftcrs, Zaineb and Aaisha, 
by the fame father only: his mother alfo had a 
brother, Hareth, and two fibers by the fame 
father, named Hind a and Asima: firh, his 
father and mother died j then, all his uncles and 
aunts, leaving tlfe following iffue: Zaid left 
two daughter’s daughters, who were alfo the 
daughters of Zaineb’s fons ; Aisha, two fons 
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of her (laughter; Hareth, two daughter’s 
fons, who were alfo the fons of the fon of Hin- 
DA; and Asima, two daughter’s daughters; 
as in this pedigree: 

Zaid. Zainkd. Aa'isha. Ha'rf.tii. Hinda. Asima, 

E>.- s. D. D.-S. D, 

D. D. S. S. S. S. D. D. 

Amru himfelf afterwards died, with no heirs 
hut the grandchildren of his uncles and aunts: 
In this cafe Abu Yusuf would have divided 
the inheritance into thirty parts ; twenty for the 
paternal fide ; that Is, Jive for each of the fons, 
and as many for each of the daughters, who 
have a double relation ; and ten for the maternal 
fide, or four for each of the fons, who are dou¬ 
bly related, and ojte for each of the daughters: 
but Mohammed, having divided Amru’s 
eftate into thirty-Jix allotments, would have 
given twenty-four to the paternal, and twelve 
to the maternal fide; that is, fix to each of 
Zaid’s granddaughters, as fuch, and four to 
each of them, as granddaughters of Zaineb ; 
two to each of Aaisha’s grandfons; three to 
each grandfon of Hareth, as fuch ; and two 
more to each of them, as grandfons of Hinda; 
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while one thirty-Jixth part would have gone to 
each of Asim a’s female defcendants. The rea- 
fon of thefe different diflributions will appear 
from what has preceded ; but the arithmetical 
procefTes would fill many pages, and would be 
thought, I am perfuaded, unneceflarily prolix. 

On the chapter concerning hermaphrodites*, 
I (hall make no particular obfervation; fmcc 
monftrous births are, I truft, extremely rare in 
all countries, and the fubjeft is too Ihocking to 
be difcuffed without adual neceffity; nor will 
k anfwer, I imagine, any ufeful purpofe to re¬ 
late the old Arabian ftories, and ftrange opi¬ 
nions of fome lawyers, concerning the longeft 
poffible time of geftationf; which is now 
limited, on the authority of Aaisha, one of 
Mohammed’s wives, to two years \ and, though 
the Mufclmans have traditionary accounts of 
three^ four^ or even Jive children produced at 
one birth, yet the pradlice, we find, is to re- 
ferve the (hare of one fon; or that of one daugh- 
tery if, on fuppofition of her birth, the fum 
referved would be larger The pradice of 
refervation for the unborn child is well explain¬ 
ed by the cafe in the text, to which we may 
now proceed, fince the reft of the chapter needs 
no illuftration; unlefs it be neceffary to inform 
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the reader, that a widow ought by law to ab- 
ftain for a certain time after her hufband’s 
death, from the carelTes of any other man ; and. 
If fhe freely confefs that fhe has not abftained, 
it cannot be certain, that her hufband was the 
father of a child born more than fix months 
after his death. Let us then fuppofe Amru to 
die, leaving a daughter Zaineb, his mother 
Asuma, his father Lebid, and his wife Hin- 
DA enfeint*. So that, if a male child be born, 
Amru’s eftate ought regularly to be divided 
into twenty-four parts, but, on the birth of a 
female, into tioenty-feven \ becaufe, in the firft 
cafe, the Jhares are an eighth^ for the widow, 
and a fxth for each of the parents; but, in the 
fecond, befides the fliares juft mentioned, th% 
daughters would have two-thirds between them, 
and it would be the cafe of Mimberiyya^. Now 
three is the common meafure of twenty-four and 
twenty-feven, and the feveral meafures of thofe 
numbers are eight and nine, either of which, 
multiplied into the other whole number, give* 
two hundred and fixteen for the produft; and 
that, according to what has preceded, is the 
number of fliares into which the inheritance 
muft be actually divided. In the firft cafe 
Hi NO A would have twenty-feven fliares; Lebii> 


^ Page 250. 
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and Asuma, each thirty-Jix-, the pofthumcfus 
fon feventy-eight^ and Zaineb, his filler, thirty- 
ntne\ but, in the fecond, the widow would 
haVe twenty-four ; and each of the parents, 
thirty-two ; while the pofthumous daughter and 
her filler would divide the remainder between 
them, each Jixty-four Hiarcs. Should 

four pofthumous fons be born, ninety-nine lhares 
would go to the widow and both parents; while 
the remainder would be divided among the 
children by the rule before mentioned, Zaineb 
receiving thirteen parts, and each of her bro¬ 
thers twenty-fix ; but, in the cafe of a mifear- 
riage, the daughter would he entitled to <2 hun¬ 
dred and. eight parts, or a moiety of the whole 
«ftate, and the nine parts remaining would go to 
Lebid as refiduary heir. 

The time, at which an abfent perfon is pre¬ 
fumed in law to be dead, has varied, we fee, in 
different ages*; but the modern pra<£licel under- 
lland to be this: if Zaid has been fo long ab- 
feht, that no man can tell whether he be dead 
or alive, and if feventy years have elapl'cd from 
the day of his birth, he is prefumed to be dead, 
as to his own property, from the end of that 
term, but, as to his hereditary claims on the 
property of another, from the day of his abfence; 
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fo that, in the firft cafe, no perfon, dying within 
the feventy years, could have inherited any part 
of his eftate; nor, in the fecond, could he inherit 
from any one, who died after the day, when he 
firft was mifled. Though the arrangement of an 
inheritance, on which an abfent perfon may have 
a claim, be fufficiently clear from what has juft 
preceded, yet a feigned cafe in illuftration of it 
will not, perhaps, be thought wholly fuperflu- 
ous. If Hinda then die at MurjbedabM, leav¬ 
ing A MRU her hufband, with two fifters of the 
whole blood, Na'dira andSACi'NA, all refiding 
in that city, and a whole brother Zaid, who 
has long been abfent and unheard of, we muft 
confider what effedt his life or his death would 
have on the inheritance : if he be dead, Amru 
muft have a moiety of the eftate, and the fifters 
two thirds between them ; and, if lie be living, 
the widower will ftill have a right to his half, 
but Zaid will take twice as much as either of 
the fifters. Now, on the firft fuppofition, the af- 
fets of Hinda muft be divided, as we have 
fliown, into Jeven fliares, of which Amru muft 
have three, and each of the fifters, tvjo\ but, on 
the fecond, into eight pants, four of which go 
to the hufband, and two to the brother, while 
Nadira and Saci'na can only have 07 ie a 
piece; fo that the widower has an intereft in 
fuppofing Zaid alive, and the fifters, in fup- 
pofing him dead; fifty~Jix, therefore, or the 



520 


A COMMEi^TARr ON 


produ£t of feven and eight, which afe prime td 
onfc another, is the number of fhares, into which 
the eftate muft be divided ; tzventy-four of them 
being delivered to Amru, and feven to each of 
the females, as the leaft fhares to which they can 
in cither event be fevcrally entitled; if Zaid 
then return to the city, four fhares more go to 
Amru, and fourteen are the right of the bro¬ 
ther ; but, if his death be proved, or prefumed 
by lapfe of time, the eighteen referved fhares 
muft be divided equally between Saci'na and 
Nadira, to complete their tzvo fevenths,vf\iich. 
the law gives, in that cafe, to each of them. 
The Ferfian commentator has added three cafes, 
in one of which the two firft divifors of the af- 
fets are compofit to each other; but the opera¬ 
tion in all of them is too eafy to require an ex¬ 
ample. 

In the fedions concerning apoftates and pri- 
foners of war*^, there feems to be no obfeurity; 
but it is proper to add, that, as the law is now 
fettled, the heirs of an apoftate, who were in 
being at the time of his death, are entitled to 
their legal fhares, whether they were born be¬ 
fore or after his apoftafy; though a hufband or 
wife cannot fucceed to an apoftate, becaufe a 
change of religion is an immediate diflblution of 
the marriage. 
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We are now come to the concluding fection, 
which cannot be better illuftrated than by two 
feigned cafes from the Perjian and Arabian com¬ 
ments. I. Zaid and his daughter Abla were 
at fea in the fame (hip, together with Bashar, 
his brother’s fon, and his great nephew Amru, 
fon of Bashar: the fhip was loft, and all, 
who were in it, perilhed; fo that which of 
them firft died, could never be clearly afeer- 
tained. Now Amru left behind him a wife 
and a daughter; and Abla had an only fon: 
in this cafe, by the opinion of Abu Han if ah 
and his followers, the four drowned perfons 
are fuppofed to have perilhed in the fame in- 
ftant, and their feveral eftates go to their fur- 
viving heirs refpeftively, according to the rules, 
which have been already explained ; but by one 
of two traditions from Ali, the alTets of Zaid 
being equally divided, and Abla being fup¬ 
pofed to have outlived her father, the fon takcf 
one moiety in her right, while the other moiety 
is conceived at firft to have vefted in Bashar, 
and then in Amru, between whofe widow and 
daughter it is diftributable according to law. 
2 . Ka sim and hisyounger half-brother Hasan 
were drowned in the fame boat, each leaving a 
mother, a daughter, and a patron, by whom each 
of them had been manumitted : then, if each ol 
them left ninety pieces of gold on Ihorc, the pro- 
VOL. VI. y 
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perty of each muft be feverally diftributed, ac¬ 
cording to the Hanifeans; the daughter of 
each taking half, or forty-jive pieces; the mother 
a fixth^ or ffteen^ and the manumittor, as refi- 
duary, the thirty pieces which remain; but ac¬ 
cording to Al I, the younger brother Hasan be¬ 
ing firft confidered as the furvivor, that refidue 
vefts in him, and is then diftributed, in the juft 
mentioned ratio; half of it, ox fifteen, going to 
his daughter; a fixtb, or five pieces, to bis mo¬ 
ther ; and ten, the refidue, to his patron; next, 
Ka'sim being fuppofed to have furvived, the 
fame rule is applied to him; fo that the daughter 
of each takes on the whole fixty, the mother, 
twenty ; and the manumittor, ten pieces of gold. 
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lXJ< 3 ^ tXA.^^'irl ^‘^rfT>X£=? scXXj ^Lc^I ^iOsJ 




v ^o :.>o^o ijj^^^j “- ojoy-o o> 

A^ljlJI I ^L^ih cX^I (^(AJI t/^ 


O Cm ✓ ^ £ 

jiuLJi 


^LAjl 


5 j' S ^ O 


5 O^ 


I I cXcikl^ ^ ^ wiJ I aXuj ^ ^ 


N.B. The Araik iheets must be placed according to the signatures (from the 
right hand to the left) so as to begin where an English book would end, and to end 
where that would begin. To follow page 323, vol. vi. 



U^O 1^6= x6 i!( UJIj fe ijl 


O J o ^ o ^o 


J J O ^^jo J o ✓o ^ ^ ^ ^o 

cS^Amj^ t\A^ U <A^ y2CV^ [j ejLy^jJI 

^ iX) [£is i^LaJuJI u-^s:^ «!UC ^jlUI 

^>*<'5 JJA^JOJO^O^ O C ^ 

U^Uj'^ U ^'3=^ ^ 1j Ju UJf^ 


'41^ ^ 


^ (, jCr IcS^ VU i_p.jij 

-r C JO ^ o ( 5A . ^ ^ ^ ^ ^ ^ 

(j'^<-X>^l (^-^1 ciAA^I 

jj'^ ^ ^ ->, 

oU 

^ly'ufe Lyfi= j^i is^i i,i pii 

«i?J^ O kv -JjJ O ^ O ^ -X ^ 

^ J v«v^| 
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L.1^* 1(^1 Ly^3 ^ ,g » <Oly3r I -MAJ AXJ I Ay2^ tXftl3^ 

o o ^ ^ I f.? i =^?^ “i ^ ^ ^ ■i'.? 

C^iaJ CX-O 

^ ^ ^ ^ ^ ^ ^ ^ *> ::i ^ ^ y’ ,, X 


oj^o^ j;: j. 




yO Ci « 1 

oOs^ 

y y y y 

S 0 

s o 

G O 

c^ 

c:^ 

c:Uj 

• 

> 

y 

y 

a- ^ 

S O 

G 0 

C^J 


y 

y 

y 

Oy O 

✓ 




^^<j%nj^^.9^o ✓ ->ojo 


O^'AjUCiv^l_^U^3^lj^i jlryA^ (JlyJI V—j^jl<-XxC 

^. /J « O O ^JJJ^ 0^0 O J J s'* ^ ---- 

Os^ 9 <sJUJj jliAJ cjUj 

^ y ' i y SS 

y y ^ O xv- Jy. 

^vy*** ii^ C (*Y^ t3^^ cX^sf* 

y y iH y ’ -- ss 

iS^ U^yw ^j^iLs.j ^jUJl 

y y y y ^ y y y h y ^ 

✓ O jOsjS OO y y 'y't. y O -»' 

.Ap^J <3«-1^ (j-«c ^ (*Y**^^ <vUw^ 


y y y 


y y i. y 


0^00 ^ js^ j0u<s Ji ^ o^L-j 

aJU uXolJI ^1 Aa^jm 

O J Y?n ^ ..-' ' < '^ ■> -*?|i^ 7 | '' 

c:aAaJ1 j J 

^;i:^ 


'>^.= OtJ^- O - 1^ '’->. = JOJ 




UA*! liOoJI u0jo <^tXc 

aXa*JI^ aJLxJj '^-ajuoJ 4 • L-XJO uaxaoJ 


O 5i 


'O'*! y' y' ✓O 


J o 5 r* ✓ o 


v_jiA2jUI isAJcLt AA*^inJ ^ ^js^ 

IoXa^I (til ^ A/!»w Hui A x^f (^ ^!i~a .> (Jj^l 


<. , ^ ^ ^ ( o o ^ Ox ot a “< j j j i?, 

c^; y 

Xj;xxO, O X Jx_ Ox Ot .i?J| t •^?l| f t'*'’ 1 

^^AJUjI iJuixo ^1 ^^Uul (JsSsJ (C>v^ iaAA:a2l 


X O-n-o 

■ * 



Cw 


✓ «» 


t O ^ OJJ^O^ ^'’C" 'i J I 




O ^ ^ ^ y. o, 0^0 




(J dv vy^* ci>l^« 3 oUcj 

'• ft ^V ^ ^ ^ ^ t X 

^ ft^^J5 O^jOi^O ✓ u/^o 

J ^ cKy*^ L^ j'jy 


o" >• 


y (j O^y'^u* Ov'O ✓ ^ ^ 


C^o O i 




r' ^ 


-jO ww^ ^O ^O % ^ >- 0 ^ 0 ^ -.-Ox^O 


* o*'y*^cy 

*>' *y ^ ** ^ * «^ ^ ✓ * ^ 

' \ ' '^ < . \' O^o^oo >. O^, O JJ ^ ^ 

^ ^ J ^ O «»» «• ✓OjO^Ojii J 

Ul^ Ooc'^l^ cXj (^^^Ai-s^C^’OLAjI (^13 cXj^A^S 

^O J o ^ o ^ O ^ ^ ,,0 f '''^f T'’ ••? '’■^j’.^l ''' 

'*—i-MAJl 'wiAii^i C-5^ c3^Y^' ^yf 





jjxil vU 


\^Imd IoI ^ 4>^’ 


O ^ ylliS ^ <■) . 


- -• J ^ s £ O ^ ^ o u J ,- o 


15^1 jiiJj S( jSi-Miij <^j j^Ji^ 


> Jy'^C^ t3>»^ aaJjI Cl OoA£ijj 




y Jj"' v^ ' J 


V^ ^ ^ !, r -»^--t j- ^ JO ^-5 ^^o£ stv 

J A*^ J^- lyu ixjjl Ul^ 


*’!/®* Csf aX^^'I loc^!^ 

fl '^.'^ 0^0 ^ ^.1 ^ ^ -3 ^ ^ 

AaC aXJI (__5^ (^1 «>aC -SI lsM> Ol^5)^ 




1 . < ✓ ✓ o 


^ -JO ^ S ^ ^ o 


/.IV. y \ I If . s 

^ J (J>^‘ 5t^ v:;U 



I AjIJJ ^jLsAaJU cviAXick.! 

> y ^ ^ ^ ' ✓fcx 

a ^ ^ >5 ✓ j o ✓ 

oJj^ ^ j>oj o ^ 

vS •^**'i ^ ^ 

CaJUJI v_jLjLA^I 

o o® a^o o w o JO ^ o o jojo ^ 

(_^_^l Jjliil 'wi-Uoll ^ *-5^1 

' ’V* ✓ ^ ^ ^ ^ V X ' 

-’f".-' '’I’p,, ,? •":? I r “ "'^ii ' M ■’■’ '-I. f ^ Ti 

tXJ Jiu\ ^1^ .JI >y^ 

O ^ “t '^1 ^ ^iPt < ■' i-^ ^ ?i 

cihLj r'c^^ (Sj a-m^I 

^ ^ss X-'^-' XX -"x 


J X ®0 X “IJ X i ►- J J X X X S OS X S X J X '->5 T 

•S?sS> -!S-^ SS* 5 x<' y'ss S= ^ 

X xOxx xxxJ Jxxxii So O O jS-VJxO S 

^^AXAiSjJl txJj cxi/J aAj 

^ ^ J Oj O ^ y-O O^x^tO u> X x' Jx'^>' 

Ays^ (^^.xk^'^llai*. l>JJIyy^ ^ 

x-0 i J ci Jx X ix'-JxO^ xO^Ox ^ xO£jSi 

ULaII aAJI AyS^cXyss^ OSs-j (^IcXj .^IjU-Xcb Li' Xi'l aXJI 


O t o 


(4>K 







5 > 


u-V*j 1*^ (u^^L? 


J -»•£ -»•• j,^ O,^ 

I ^ ^ ^ /"^ 

^oJoji ^ ^;;u^t ^ ^i^ji j 

' ✓ ^ 

5 ? ✓-> ^ y' i t ^ 

^ ^ ^ ^ ■ '' * 

'jj Os ".'''’ ■'-’r^t ^ joS ^^'"''h T*.^''^'’ 

<3LJutJ (^1 jl tY^Jj'l (.XJU (^I (^^ticXaJI 

o ^ s ,0 j ^ o ^ ^ o j ^ o s ' "'i, i .i'' -f 

^jjOOoJI ^^j£=sj_ ^jI ^jsjOtAxJI iJiSi^lcXj o^y 

n JOJ^O JsssO ^ o “•sS'> cs s- 0 > 

^^^^XccXjJ jf AyoO ly-Ju^ 

^oj ^ojJoj^o-Js^oto fOs Os jj<j 'r:^'’, 

q^£= 3J (jt (J^^*^iXel^l AiCLo 

o. '’-'"7, f.-^.r r,- .<.•.<!s 4? ^J?^f'’-* f.<t*i 

^jfjJtitXxII 'wWl^j AJU»*Ji jOJjXj (JJLoyiS=>2V'^:^ (JJil 


^ ^S y y s y O y , y J g JO y 'Z y <0 JO V « -* A 

A^L^XJIJ^ojlj' OlX£ L^4>JU Jji^SS^i 


£f ja. ,.<1''.-^-^ •*I ^i. " "* -^ '’ 2 ?i " '' 

• 0^1^ Sr^ ‘*^J' 

y y-r y y y < -- 





^n j^osojjo. 


. ^O J I Of O J s! J 


uuU/acJI ljUji O^j! j*y^ 

o JJ^> >< O^^^O^ 5^ ^’O^ JIO-- Ojjo^^ 

^*yij!y i^l3;:^l cS^j! 

O^Jc: ^ , Si 10^0 J ^0^J£ ^ ^ J OjOJf^ 

*km-*jaJJ I yV^xj^AJl 41 *.;^ '■—isw^^U 

tH' ^ ^ ^ 

^ J-JO -'O^^ 0^0 y*^ ^O y-OO y'y'y-y'O 

O O JJ ^Oyj^oj O ^5^^ 0j;^0 > Oy 

'^■f ^V 

O J Oy' ^fcjty-* "S O O # ^ ^ y> 

Jj c:<i».i*l Jj5^I 

”'i ''?!. ^-1 '^f n '' " '' "• I ? '’ I 

4Xj! Jul AWI UA*w^ lXnCLJA -^a' CaAJ (^I 

‘’y' ^ ffi ^ y' ^ ^ ^ 

yO o yO yJyOy J O J ^ f%J J S, Jy y £ y J yO y 

Ij ^.j,^JuaJ c)^ ^ {»***j4! ^ ‘V^ <X^cs^ 

-- -y y-y y IV-—^-J -^0 y' -«■ > « --• ^ ^ y' ^ O 

i^jj yuc-fl cuUj v±^^'Liyj'i6i 

y y* S= y' y' ^ 


Bi-VyJ i^jli* CDl^^ahl C->Uj 





^,tit\x)l ^^.Ui'j litXsJI 

^r,i if ^ a ^ ^ O^^OJO SJa'5^ 

c*jlj' <50^ ljue ^^.AXUsnrl ^;jOtXx)l <3Ajl5i ^jl 


^ o ^ o 50 ^ ^ ^OJ 05 o^^ojo o^^o ^ 

jlojy U^^jLv. O^ 

O --<-S a^i;^05^=S^ o^^o ^ u; ^50 

ULijI c^*® (J^^l 

l^gl^ ^wj^^iGoc»»I J (^li isLX£s.lj 

Ly^ tiOvXJI CL)0 lyU lyyJ 

Us.^ ^pbiouj'^I jCUXiJiv Aj’il^l L^J 'wik^w.Jb 

^ ipoy£i)i 



^ j ^^50 "■'^ 

Oo.) (_jw< bk^l 

ItXjfc ^paMbCli A***Y^ 



cxiLj(^^l OuL»^^_^l oJ<j Ovu 

£ ^ ✓O 'Co ^ OJj^o^ ^ "i-*^ -'■'’tJ -- , -» O j O 1^7 

j»j ^ ci^ ,^lcX>>c 

^ £ ^ o Co ^ O^J ^ O £J O ^ ■ njj ^ o ^ 

^^iOsXJ U-sL^^I ^isU^ ^ 'O.XjlJ I ^ qAj^ jjS ( 4 ,)^ 

o^ ^ ^OiO ^ o ^ o., o^^^^ol^ ^ JO 

Ays^ c.X^.s:'* cX>^^ U I-cIj_^ I 11^ (_}"^ 

✓ »S ^ ^ x' ✓ 

-.-' '’.*11 (' ’\'^V ' '^■>-»' '^' 1 ,^'’,,-? Y^t(( 


.0 ^ o 


,-5.0 ^ o o o r> jii ^ o 


0 1 


**✓ ✓ ^ ^ ^ ^ J> r' ^ ^ ^ 

fij-tn o jj>o ^ .• -- o rr .-o£ , *' 

^ ^ ^ ^ ^ r' ^ ^ 

^ ^ o^ j^ Co j^ o ^ ^ o C j o ^ fo o . jj o 

(^<3Jj A I 1^ AA/^‘ 


i ^OCO ^ O O^^O^O u. ^ JO ^ £ o<o 

2Jj Ocik^l 


A* ^ A* ✓ 


✓ o ✓o ^ ,, . .. 

^jAA<«5 CL> Iaj .Xj K.S'^ ^ ^ HxMtJ 

^ o s .1 



o 


o a 




I v^U 




s- ^ ^ri n 


o j ^ o ^ 


ly^ Aj A*-^ I ^ tl’-W . 

.=^j^ S ji - £ a ^ o^ .o ®^xO£ .. £- 5'“',, ^ o, 

<^jy JL^*:' u^jjJIj 

^i^aXc AyJtMwJtA^ (»3“~^ ^tgwj ^L3 


(^liJI^ (^^.aXajj I ^lal 


^ ^ ^ I''"' r •'•' - ^ '"> ^ oj^> 

HOi*.! jaxjIL 

U-C t3as: W^J Axil^ (*y^4/' J 

ai;), ^ ^ 

^1 j yo;^'; ^j:t;' 

£JxO -o. JO J.. . ojj . ^ .0.0. 

r?!V^ ^ o* 

t2><S.C JkSss 



,, J^--^ aS -""O vuj^ t 5'’ ->=! -> -» 

oJjIyO'^-VUo’JSIU.I^ U-:!> I 

^ipcji ijs l 2 ! 

i ^O «u o ^ 

(J^Aias 


uw -9 *»’>» O 


^ O JO «■ 


'> ✓ JCX ^ O J O J O^ 


aX/^^ ■ <'V ^^I ^*yA-«<Jv:&bl^ aJI 




^ J ^ ^ ^jO 


IcXs:'^ *yAj j/j* J*a^ Icil^ (*^!7r^V 

o JO ^oto ^ ^ojo Swj --oS'^ ✓ a5^^ ✓ 

^'^\sy\j Jl^^l oL^l^ 


^ I o jS ✓Otifc'Jx o ^ Oy ^ o o ✓of 

o^ L^j'rb • o“ tj-» 

^ •• 'iS S= ^ •• I V i ^ - ' 


OSO J ^ ^l3»ijj“'i 


✓ r> w •*' 


Oi> f ✓ ✓ O ✓ ^ f 


'JV* L5b^ 


O J J^^ ✓ o ✓ ✓o 


O J J OJ ✓ o 


43*i»« ^^^^SstXXXs ^yijl^ IjUI^ 


’ ^ 0" ✓ ✓ ^ •«« of w 5S ✓ ^ > 


O ✓^Ojg O U-, 


r*^ 




jl (^;^.aX*jU!3 ^ww.X 1 I O^ l^cXisfclj 

a:^f. (jl L^ li idi' Ci\<^s.\ 

,^^uj JO i*^^*^* I 

v.i-\A*j^ cijlij c^Aw AXA**xyJI 

0.0 .oi-o jo..o^oi f-j ..;:c.;." 

AaOJU cSlt^^! O'dxj O Cj>^^ L? ft^ AJ-^ J 

o . OSO J. O S . .0-> Og . O -’^-’j’-' == -';'* 

^ v^. o’ ^ 

J oltXa*" J AXXM.yJI <J^1 


>0.0 . o J. og . J . g. 


OjO. ssO.. .ogo JO. 


, J O S. J <S . sff... 


^J^Er’U LaJU tilcXc^l V><2^, Oijl^. (^1 OJUJI^ 

.JO" 0.0 " ogo .t JO. . .oj o£ i"'^, 

w o,=^l '-^ij v^. o' 

Sj jvijaji Oil j '-" ilj, 


^ ^ i^' - iS. - ^i. ^ 

\mJ 


Ol^^poJiDl 







I'D 


fc^IxUa^* oli viij' rb 

aulpUl »JaJ_; Cyxl 

OJ^O^J-OJ O ^ I 1" fl "■* '’ -'i'••"i '"t 

pMAJ ^JO ^lyxAJ 

o ^Ji't^ o * o:^ o ^ o ✓ 

«. 

oj.os oSiSo ow ujo^oo^j jo^ 

.^^1 c)^ i^Moil 

‘'>^✓•0 ..'x- wSv w^C/ ^0 o 

✓ fc '' , 1 ' ^ y y y ^ y 

^'Ct-^ y y ^ y y ^ J O y y y ^W y y y y O jO 

y ^ y y y y *' y 

■ y . ^ ^ y , y^ H. -^ ^^*7. OyyO y ^OO y .^“iy ^y y y yO 

C? J3^ * o !j ^'-^ ^ ^ 

y y^ y y ^ y i y ** y 

^ y ^ y y Os ^ OS y y y^ J XX ✓ ^5 S J o y y y^^ y 

y ’* ■ y y ^ Z y y • 
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■C-^ ✓ s5 


Lf ^ ^ ^ O* O. J > O 


Uaj S^jwisC ^^lyj'jOla.^J ^aA^w^J! (JhusI ^X,^\ 

J^ *«* 0%0 ' ^ O J|^ ‘S Cw > -»0$ uu ^ 

^tcX&^l ^ ^i » [»i | i Cfi iK ^ 


J^5 ^ - 05 ✓OjOjOj^ ssO^ J 

OcshI L;J^,,-oj 1^1 li Lnxj [ y^ju uJiaf^ ^ AajLaX* 


o ^ fj ^ ^ ^ ^ j^oj a j IV u '■’ " ’■' , 

ey 6^ ^ r"’ cy^' 

**-• ^**»-' »-*>»** ✓rf' 

•J'l a" *’. i f'' i" “5 

U V C^ ^ Up oJ wl 

' ^ ^ ✓x **.<» ' 

CjUu ij OlcX^ Ow4 j 


o ^ o . , -»• oso 


««* 
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ij ^0> > O>0^ > > 


^ ^ a 

> j-O ^ ^ ^ O ..a'S '^ •' T, 1 ^ “i ■* I '■ I ■' 1 ** “^ ? " 

AAiJ^y^Wjly^ aAaim^ I <,/>Aflr i^j-^ V—i{|^ 
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pj 

js!'>> J -'O -' -• i J-T^Oxwt-- £ -"J J -^ > ** i**" * II 

aJL? 31 ^I o^V^ f*L? V^ O^ ob ij*^* 

lll^ Ajtjpl^lij (J ^!/^' g:ol^ 

ij} i> 4 ^' Sfi^S’ ’t'? 

o. g o Ot . ., O. . ^ 

^ f ' ^ ^ '' 

^jy>i jl^i o>-i^'‘^j 

iy[^l oJJi^ j ll4>_jlyl£li 

^ ^ ^ ^ Oyy y yO J O y y y ^ ^ 

ei^lylJJ^j^y*X;l^l'iiJl6^^y^|.lJyi'V^5^^l^ii■ 

yy ^ ^ =^=r:y = 

^ ^ c. . ^s ^ o . o>. Ox -> ^ J '■ 

id t:i:-^ I ^ u^ '^'^L? e>^V^ 



ir 

«JC4 otil ^ tXsi-lJ <J^ ^ '^Jj 

o o^wj ^-.^oo^oos^ o xO 

wr? 

^ xo oa-jo o$ 

^ ^larl v-^l 4iJ-^>^l J^l 

^1 ^SO ^ CJ JO^J OJO^O 
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# 

JfOjO x> ^ ^'1“ j'’ X xJxJxiSOxx o xO X 1^ 

J^J AAw*jUlA_jij*"■'*1^/^^ LXjti 

f , '’f '’ .? t ■’ ■’('' 

< ^1 A XiyitAyil y>^ Cr”^ ' /•^^^**^'*T 

^ ^ fi m xO o xOJiJaJxOJO iJ''«' 

A 44^4>Ji LS^^- (“V*** 

v^jy-XJl lXIA cilif ^j»-o tXa^l j cj^=»^ '’KA/' 


sM, I 

✓ 




vot. vr. 
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^J^j^\L\JC^ S3iJ\^\63y^ ^lyui 

•' 1 ''*" -^fd -*" " '••’'*'* '^ r '? “:e *,-'*?, ^.^:^ '’. 

oIaoiUo AJUI <XyS^ v.JLm^ cXa£ ^ ^uljXJI s^ 

» f" l■'••'’li *' I'(‘‘f v •*'"'^ “ < 

OO^ j tXA^I(* ^ i Yiiii ■* 

^ ^ ^ '» * ' tfS --■ 

j^D j^ojje > c>j^o ^ o jjo ^ o 

Jly)l ^mJu aJJI 

^ ^ ^ O «> .4^ >» ^ ^ ^ ^ ^ 

‘Olyazrl^ OO^ t-ylcl^ 'wAXa^LI (jJoj JjI 
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^O J O J ^ 

xisr^l oL» 
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f*S/^ 


^ •• 

O O xS" ✓✓ O O ^ 


^ ^ X --• o o 
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O O CC. 


^ ' o s , 
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Va_X.3^ ^ 1 I ^►^wJ I ^j' &£sa^yJ^ I 

^ ^so^o ^ >• s; ^'0^ ^ ^o 

oL<J' j AXjI^ aXajv^I j &^=s,XJI (_^J (jjL^zail A-Ujw^JI 



ULyj UjI liJ^lO I 




o s 


£ 

^ o 
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Vf J 
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■1 / 
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o'v9^ Jyi^I AAiwJ 

^ -.*J- J-* H- & -• ST ✓ ^ » 

>->>.o^ j&^.s'o^-.j,- oV-o a JO ^ojo^ffOj, 





THE LAW OF BAILMENTS 


In tutelis, societatibuSj^dufiis, niandatU, rebus emptis-venditis, coniuclis-lo* 
catis, quibus vit* socieus continetur, magni est judicis statuere (prscsertim 
cum in plerisque sint judicia contraria), quid quemque cuigue pnestart 
pporteat. 


Q. ScavoLA, apud Cic. de OffiCi lib. III. 





ATH 


ESSAY 


ON 

THE LAW OF BAILMENTS. 


Having lately had occafion to examine with 
fome attention the nature and properties of 
that contradt, which lawyers call bailment, 
or, J delivery of goods on a conditiony exprejfed 
or implied^ that they Jliall be rejiored by the bailee 
to the bailory or according to his direSiionSy as 
foon as the purpofcy for which they were bailed, 
Jhall be anfwered, I could not but obferve with 
furprife, that a title in our English law, which 
feems the moft generally interefting, ihould be 
the leaft generally vwiderftood, and the leaft pre- 
cifely afcertained. Hundreds and thoufands of 
men pafs through life, without knowing, or 
caring to know, any of the numberlefs nice¬ 
ties, which attend our abftrufe, though elegant, 
fyfteni of real property, and without being at 
41 acquainted with that exquifite logick, on 



which our rules of fpeclal pleading are founded} 
but there is hardly a man of any age or ftation, 
who does not every week and almoft every day 
contra6l the obligations or acquire the rights of a 
hirer or a letter to hire, of a borrower or a lender^ 
of a depojitary or a perfon depofiting, of a commif- 
fioner or an employer, of a receiver or a giver, 
in pledge ; and what can be more abfurd, as 
well as more dangerous, than frequently to be 
bound by duties, without knowing the nature 
or extent of them, and to enjoy rights, of which 
we have no juft idea ? Nor muft it ever be for¬ 
gotten, that the contracts above-mentioned are 
among the principal fprings and wheels of civil 
foclety; that, if a want of mutual confidence, 
or any other caufe, were to weaken them or 
Obftruift their motion, the whole machine would 
inftantly be difordered or broken to pieces; prc- 
ferve tliem, and various accidents may ftill de¬ 
prive m^n of happinefsj but deftroy them, and 
thd whole fpecies muft infallibly be miferable. 
It feems therefore aftonilhing, that fo important 
a branch of jurifpruJencc Ikould have been fo 
long and fo ftrangely unfettled in a great com¬ 
mercial country; and that, from the reign of 
Elizabeth to the reign of Anne, the dodtrine 
of bailments Ihould have produced more con¬ 
tradictions and confufion, more diverfity of opi¬ 
nion and inconfiftency of argument, than any 
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Other part, perhaps, of juridical learning; at 
leaft, than any other part equally fimple. 

Such being the cafe, I could not help imagin¬ 
ing, that a fhort and perlpicuous difcuffion of 
this title, an expofition of all our ancient and 
modern decifions concerning it, an attempt to 
reconcile judgments apparently difcordant, and to 
illuftrate our laws by a comparifon of them with 
thofe of other nations, together with an invefti- 
gation of their true fpirit and reafon, would not 
be wholly unacceptable to the ftudent of Englijh 
law; efpecially as our excellent Blackstone, 
who of all men was beft able to throw the clear¬ 
ed light on this, as on every other, fubjeft, has 
comprifed the whole doctrine in three para¬ 
graphs, which, without affedting the merit of his 
incomparable work, we may fafely pronounce 
the lead fatisfadtory part of it; for he reprefents 
lending and letting to bire^ which are bailments 
by his own definition, as contradts of a dijiindt 
JPecies ; he fays nothing of employment by com~ 
mijfion-y he introduces the dodtrine of a dijirefst 
which has an analogy to a paw7i, but is not pro¬ 
perly hailed ; and, on the great quedion of re~ 
fponjihility for negleSl, he Ipeaks fo loofely and 
indeterminately, that no fixed ideas can be col- 
ledled from his words*. His commentaries are 


* 2 . Comm. 4S2 j453» 454- 



328 


THE LAW 


the moftcorreft and beautiful outline,that ever was 
exhibited of any human fciencej but they alone 
•will no more form a lawyer, than a general map 
of the world, how accurately and elegantly fo- 
ever it may be delineated, will make a geogra¬ 
pher ; if, indeed, all the titles, which he pro- 
fefled only to Iketch in elementary difcourfes, 
were filled up with exa£tnefs and pcrfpicuity, 
Englijhmen might hope at length to poflefs a 
digeft of their laws, which would leave but little 
room for controverfy, except in cafes depending 
on their particular circumftances; a y^ork, which 
every lover of humanity and peace mull anxi- 
oufly wifh to fee accomplilhed. The following 
eflay (for it afpires to no higher name) will ex¬ 
plain my idea of iupplying the omiflions, whe¬ 
ther defigned or involuntary, in the Com¬ 
mentaries on the Laws of England. 

I propofe to begin with treating the fubjeft 
analytically, and, having traced every part of it 
up to the firft principles of natural reafon, fhall 
proceed hijlorically, to fhow with what perfect 
harmony thofe principles are recognifed and efta- 
blifiiedby other nations,efpecially the Rqmans, 
as well as by our English courts, when their 
decifions are properly underftood and clearly 
difiinguifhed; after which I lhall refume fyn- 
tbetically the whole learning of bailments, and 
expound fuch rules, as, in my humble appre- 
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henfion, will prevent any farther perplexity on 
this interefting titie, except in cafes very pecu¬ 
liarly circumftanced. 

From the obligation, contained in the defini¬ 
tion of bailment, to rejlore the thing bailed at a 
certain time, it follows, that the bailee muft keep 
it, and be refponfible to the bailor, if it be lojl or 
damaged-, but, as the bounds of juftice would in 
moft cafes be tranfgrefled, if he were made an- 
fwerable for the lofs of it without his fault, he 
can only be obliged to keep it with a degree of 
care proportioned to the nature of the bailment % 
and the inveftlgation of this degree in every par-?' 
ticular contradt is the problem, which involves, 
the principal difficulty. 

There are infinite ffiades of care or diligence 
from the flighteft momentary thought, or tran- 
fient glance of attention, to the moft vigilant 
anxiety and folicitude; but extremes in this cafe, 
as in moft others, are inapplicable to prcfdtice: 
the firft extreme would feldom enable the bailee 
to perform the condition, and the fecond ought 
not in juftice to be demanded; fince it would be 
harffi and abfurd to exadt the fame anxious care, 
which the greateft mifer takes of his treafure, 
from every man, who borrows a book or a feal. 
The degrees then of care, for which we are feek- 
ing, muft lie fomewhere between thefe extremes j 
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and, by obferving the different manners and 
charaders of men, we may find a certain ftand- 
ard, which will greatly facilitate our inquiry; 
for, although fome are exceffively carelefs, arid 
others exceffively vigilant, and fome through 
life, others only at particular times, yet we 
may perceive, that the generality of rational men 
life nearly the fame degree of diligence in the 
condiuEt of their own affairs; and this care, there¬ 
fore, which every perjon o f common prudence and 
capable of governing a family takes of his own 
concerns, is a proper meafure of that, which 
■would uniformly be required in performing 
every contrail:, if there were not ftrong reafons 
for exaSting in fome of them a. greater, and per^ 
milting in others a lefs, degree of attention. 
Here then we may fix a conflant determinate 
point, on each fide of which there is a feries con- 
fifting of variable terms tending indefinitely to¬ 
wards the above-mentioned extremes, in propor¬ 
tion as the cafe admits of indulgence or demands 
rigour: if the conftrudlion be favourable, a de¬ 
gree of care lefs than the ftandard will be fuffi- 
cient; if rigorous, a degree more will be required; 
and, in the firft cafe, the meafure will be that 
care, which every man of common fenfe, though 
ahfent and inattentive, applies to his own af¬ 
fairs; in the fecond, the meafure will be that 
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attention, which a man remarkabty exaB and 
thoughtful gives to the fecuring of his perfonal 
property. 

The fixed mode or ftandard of diligence I 
fliall (for want of an apter epithet) invariably 
call Ordinary j although that word is equivo¬ 
cal, and fometimes involves a notion of degra¬ 
dation, which I mean wholly to exclude; but 
the unvaried ufe of the word in one fenfe will 
prevent the leaft obfcurity. The degrees on 
each fide of the ftandard, being indeterminate, 
need not be diftinguilhed by any precife deno¬ 
mination: the firft may be called less, and 

the fecond, more, than ordinary dili¬ 
gence. 

Superlatives are exadlly true in mathematicks j 
they approach to truth in abftradl morality ; but 
in practice and actual life they are commonly 
falfe : they are often, indeed, ufed for mere lu- 
tenjives, as the most diligent for very diligent 
but this is a rhetorical figure; and, as rhetorick, 
like her filler poetry, delights in fidtion, her lan¬ 
guage ought never to be adopted in fober invefti- 
gations of truth: for this reafon I would rejefl 
from the prefent inquiry all fuch exprelfions as 
the utmoji care^ all pojfiblct or all imaginable^ 
diligence^ and the like, which have been the 
caufe of many errors in the code of ancient 
Rome, whence, as it will foon be demonftrated. 
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they have been introduced into our books even 
of high authority. 

Juft in the fame manner, there are infinite 
ihades of default or mgledt, from the flighteft 
inattention or momentary abfence of mind to 
tlie moft reprehenfible fupinenefs and ftupidityr 
thefe are the omiffions of the before-mentioned 
degrees of diligence, and are exaftly correfpond- 
ent with them. Thus the omiflion of that 
care, xvhkh every prudent man takes of bis own 
property^ is the determinate point of negligence, 
on each fide of which is a feries of variable 
modes of default infinitely diminiftiing, in pro¬ 
portion as their oppofite modes of care infinitely 
increafe; for the want of extremely great care is 
an extremely little fault, and the want of the 
flighteft attention is fo confiderable a fault, 
that it almoft changes its nature, and nearly be¬ 
comes in theory, as it exadlly does in pradlice, a 
breach of truft and a deviation from common 
honefty. This known, or fixed, point of negli¬ 
gence is therefore a mean between fraud and 
accident ; and, as the increafing feries con¬ 
tinually approaches to the firft extreme, without 
ever becoming precifely equal to it, until the laft 
term melts into it or vanifhes, fo the decreafing 
feries continually approximates to the fecond ex¬ 
treme, and at length becomes nearer to it than 
any aflignable difference: but the laft terms be- 
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ing, as before, excluded, we muft look within 
them for modes applicable to pradlice; and thefe 
we fhall find to be the omiffions of fuch care as 
a man of common fen fe, however inattentive^ and 
of fuch as a very cautiousj and vigilant man, re- 
fpe<3:ively take of their own poJJ'eJJions. 

The conftant, or fixed, mode of default I like- 
wife call ORDINARY, not meaning by that epi¬ 
thet to diminifh the culpability of it, but wanting 
a more appofite word, and intending to ufe this 
word uniformly in the fame fenfe : of the two 
variable modes the firft may be called greater, 
and the fecond, less, than ordinary, or the 
firft GROSS, and the other, slight negledli. 

It is obvious, that a bailee of common honefty, 
if he alfo have common prudence, would not be 
more negligent than ordinary in keeping the 
thing bailed: fuch negligence (as we before have 
intimated) would be a violation of good faith, 
and a proof of an intention to defraud and injure 
the bailor. 

It is not lefs obvious, though lefs pertinent to 
the fubjedt, that infinite degrees of fraud maybe 
conceived increafing in a feries from the term 
where grofs negleSi ends, to a term, where pofi- 
tive crime begins; as crimes likewife proceed 
gradually from the Hghteft to the moll atrocious j 
and, in thefame manner, there are infinite degrees 
of accident from the limit of extremely flight ne- 
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gleft tQ a force irrejljlible by any human power. 
Law, as a pradlical fcience, cannot take notice 
of melting lines, nice difcriminations, and eva- 
nefcent quantities; but it does not follow, that 
neglect deceit, and accident, are to be confidered 
ns indivifible points, and that no degrees whatever 
on either fide of the ftandard are admifllble in 
legal difquifitions. 

Having difcovered the feveral modes of dili¬ 
gence, which may juftly be demanded of con¬ 
tracting parties, let us inquire in what particular 
cafes a bailee is by natural law bound to ufe 
them, or to be anfwerable for the omiflion of 
them. 

When the contract is reciprocally benifcial to 
both parties, the obligation hangs in an even ba¬ 
lance ; and there can be no reafon to recede from, 
the ftandard: nothing more, therefore, ought in 
that cafe to be required than ordinary diligence, 
and the bailee fhould be refponfible for no more 
than ordinary neglect but it is very different, 
both in reafon and policy, when one only of the 
contracting parties derives advantage from the 
contrad. 

If the bailor only receive benefit or convenience 
from the bailment, it would be hard and unjuft 
to require any'particular trouble from the bailee, 
who ought not to be molefted unneceffarily for 
his obliging conduCt; if more, therefore, than 
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good faith were exa£led from fuch a perfon, 
that is, if he were to be made anfwerable for lefs 
than grofs negleft, few men after one or twp 
examples, would accept goods on fuch terms, 
and focial comfort would be proportionably im¬ 
paired. 

On the other hand, when the bailee alone is 
benefited or accommodated by his contraft, it is 
not only reafonable, that he, who receives the 
benefit, Jhould bear the burden, but, if he were 
not obliged to be more than ordinarily careful, 
and bound to anfwer even for fiight neglect, 
few men (for aits of pure generofity and friend- 
fhip are not here to be fuppofed) would part with 
their goods for the mere advantage of another, 
and much convenience would confequently be 
loft in civil fociety. 

This diftinition is conformable not only to 
natural reafon, but alfo, by^ a fair prefumption, 
to the intention of the parties, which conftitutes 
the genuine law of all contracts, when it con¬ 
travenes no maxim of morals or good govern¬ 
ment; but, when a different intention is ex-, 
prejfed, the rule (as in devifes) yields to it; and 
a bailee without benefit may, by a fpecial under¬ 
taking, make himfelf liable for orJ/nary, or flight, 
negled, or even for inevitable axcident: hence, as 
an agreement, that a man may fiafely be difhonefi, is 
repugnant to decency and morality, and, as no 



man fhall be prefumed to bind himfelf againft 
irrejijiible force, it is a juft rule, that every bailee 
is refponfxble for fraud, even though the contrary 
be ftipulated, but that no bailee is refponfible 
for accident, unlefs it be moft exprefsly fo agreed. 

The plain elements of natural law, on the fub- 
je£t of refponfibility for negleft, having been 
traced by this fhort analyfis, I come to the fc- 
cond, or biflorical, part of my eflay; in which 
I fhall demonftrate, after a few introdudory re¬ 
marks, that a perfed harmony fubfifts on this 
interefting branch of jurifprudence in the codes 
of nations moft eminent for legal wifdom, par¬ 
ticularly of the Romans and the English. 

Of all known laws the moft ancient and ve¬ 
nerable are thofe of the Jews; and among the 
Mofaick inftitutions we have fome curious rules 
on the very fubjed before us; but, as they arc 
not numerous enough to compofe a fyftem, it 
will be fufficient to interweave them as wc go 
along, and explain them in their proper places : 
for a fimilar reafon, I fliall fay nothing here of 
the Attick laws on this title, but fhall pro¬ 
ceed at once to that nation, by which the wif- 
dom of Athens was eclipfed, and her glory 
extinguifhed. 

The decifions of the old Roman lawyers, col- 
leded and arranged in the fixth century by the 
order of Justinian, have been for ages, and in 
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fome degree ftill are, in bad odour among 
glijfmai: this is an honeft prejudice, and flows 
from a laudable fource; but a prejudice, moft 
certainly, it is, and, like all others, may be carried 
to a culpable excels. 

The conftitucion of Rome was originally ex¬ 
cellent; but, when it was fettled, as hiftorians 
write, by Augustus, or, in truer words, when 
that bafe diflembler and'cold-blooded aflaflin C. 
OSiavius gave law to millions of honeftcr, wifer, 
and braver men than himfelf by the help of a 
profligate army and an abandoned fenate, the 
new form of government was in itfelf abfurd and 
unnatural; and the lex regia, which concen¬ 
trated in the prince all the powers of the flate 
both executive and legiflative, was a tyrannous 
ordinance, with the name only, not the nature, 
of a law^*'; had it even been voluntarily conceded, 
as it was in truth forcibly extorted, it could not 
have bound the fons of thofe who confented to 
it; for “ a renunciation oiperfonal rights, efpe- 
“ cially rights of the higheft nature, can have 
“♦no operation beyond the perfons of thofe, who 
“ renounce them.’' Yet, iniquitous and odious 
as the fettlement of the conllitution was, Ul- 
PIAN only fpokc in conformity to it, when he 
faid that “ the will of the prince had the force 

* D. I. 4. i. 

v.)L. vr. z 
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“ of law that Is, as he afterwards explains 
himfelf, in the Roman empire^ for he neither 
fneaned, nor could be mad enough to mean, that 
the propofition was juft, or true as a general 
maxim. So congenial, however, was this rule 
or fentence, ill underftood and worfe applied, to 
the minds of our early Norman kings, that 
fome of them, according to Sir JoH n Fortescue, 
“ were not pleafed with their own laws, but ex- 
“ erted themfelves to introduce the civil laws 
“ of Home into the government of Engl and*;“ 
andfohateful was it to our fturdyanceftor6,that,if 
John of Salisbury be credited, “they burned 
“ and tore all fuch books of civil and canon law 
“ as fell into their handsf f ’ but this was intem¬ 
perate zeal; and it would have been fufficient to 
improbate the publick, or conjiitutiorial, maxims 
of the Roman imperial law, as abfurd in them¬ 
felves as well as inapplicable to our free govern¬ 
ment, without rejedting the whole fyftem of pri¬ 
vate jurifprudence as incapable of anfw'ering 
even the purpofe of illuftration. ’Mz.njpojitive 
inftitutions of the Romans are demonftrated by 
ForTESCUE, with great force, to be far furpalTed 
in juftice and fenfe by our own immemorial cuf- 
toms; and the refcrlpts of Severus or CarA- 
CAi.LA, which were laws, it feems, at Ro)ne, 


» Df Laud. Leg. Angl- c. 33. 34. f Seld. in Fort. c. 33. 



OF BAILMENTS. 


S39 


have certainly no kind of authority at IV 
Jlet\ but, in queftions of rational law, no caufc 
can be afligned, why we fliould not fliorten our 
own labour by reforting occafionally to the wif- 
dom of ancient jurifts, many of whom were the 
moft ingenious and fagacious of men. What is 
good fenfe, in one age, muft be good fenfe, all 
circumftances remaining, in another; and pure 
unfophifticated reafon is the fame in Italy and 
in England, in the mind of a Papinian and 
of a Blackstone. 

Without undertaking, therefore, in all in 
fiances, to reconcile Nerva with Proculus, 
Labeo with Julian, and Gatus either with 
Celsus or with himfelf, I fhall proceed to ex¬ 
hibit a fummary of the Roman law on the fub- 
jed of rcJponfibiUty for negle£l. 

The two great fources, whence all the deci- 
fions of civilians in this matter muft be derived, 
are two laws of Ulpian; the firft of which is 
taken from his work on Sabinus, and *he fecond 
from his trad on the Edid: of both thefe laws 
I fhall give a verbal tranflation according to my 
apprehenfion of their obvious meaning, and fhall 
then ftate a very learned and interefting contro- 
verfy concerning them, wUh the principal argu¬ 
ments on each fide, as far as they tend to eluci¬ 
date the queftion before us. 

“ Somecontrads,faysthegreatwriteron»S'^t(^///z/j, 


z 2 



340 


THE LAW 


“ make the party refponfible for deceit only; 
“ fome, for both deceit and neglect. No- 
“ thing more than rejpori/ibility for deceit is 
“ demanded in deposits and possession at 
“ will; both deceit and neglect are in- 
“ bihited in commissions, lending for 
“ use, custody after sale, taking in 
“ pledge, HIRING j alfo in PORTIONS, guar* 
“ DiANSHiPs, VOLUNTARY WORK: (among 
“ thefe SOME require even more than ordinary 
“ diligence). Partnership and undi- 
“ VIDEO PROPERTY vosktthepartner andjoint- 

p'oprietor anfwerable for both deceit And 
“ negligence*.’' 

“ In contrails, fays the fame author in hU 
“ other work, we are fometimes refponfible for 
“ deceit alone ; fometimes, for neglect 

also; for deceit only in deposits; be- 
“ caufe, fince no benefit accrues to the de- 
“ pofitary, he can juftly be anfwerable for no 
“ more than deceit; but, if a reward hap- 
“ pen to be given, then a refponfbiiity for ne- 
“ glect ALSO is required; or, if it be agreed 

* Contraflus t^uidam dolum malum duntaxat recipiunt; 
quldam, et 00LUW f.t culpam. Dolum tantum deposiTum 
et precarium; dolum et culpam, mandatum, commo- 

DATUM, VENUITUM, PIGKORI ACCEPTUM, LOCATUM J item 
DOTISDATIO, TOTELA-, NEGOTIA GESTA : (in hU QtJlDAM Ct 

ihligentiam). Societas et rerum communio et dolum 
F.T CULPAM recipit. D. 50. 17. 23. 



or BAILMENTS. 


S4I 


at the time of the contract, that the depofitaiy 

fliall anfwerboth for neolkct and for acci- 
“ DENT: but, where a benefit accrues to 
“ BOTH parties, as in keeping a thing 
“ SOLD, as in hprino, as in portions, as in 
“ PLEDGES, as in partnership, both de- 
“ CEiT AND NEGLECT make the party liable. 
“ Lending for use, indeed, is for the moll 
“part beneficial to the borrower only; 
“ and, for this reafon, the better opinion is that 
“ of Qj_^Muc tus, who thought, that he fliould 
“ be refponfible not only for neglect, but 
“ even for the omifTion of more than ordinary 

“ DILIGENCE*.'’ 

One would fcarce have believed it poflible, 
that there could have been two opinions on laws 
fo pcrfpicuous and precife, compofed by the fame 
writer, who was indubitably the beft expofitor 

* In contraftibus interdum dolum solum, intcrdum et 
cuLPAM, prseftamus; dolum in deposito; nam, quia 
NULLA uTiLiTAS cjus vcrfatur, apud quern deponitur, me- 
rito DOLUS prxftatur soi.usj nifi fort6 et merges acceffit, 
tuRC enim, ut eft et conftitutum, etiam culpa cxhibe,tur; 
aut, ft hoc ab Initio couvenit, ut et cui.pam et periculum 
prteftet is, penes queni deponitur: fed, ubi utriusque uti- 
LiTAS vcrtitur, ut in empto, ut in locato, ut in dote, ut 
in PiGNORE, ut in societate, et dolus f.t culpa praeftatur. 
CoMMODATUM autcm plerumque soi.am utilitatem con- 
tinet cjus, cui commodatur; et ided verier eft Q^Mucii 
fententia exlftlmantis et culpam pra;ftandam et diligen- 
tiam. D. 13. 6 5. 2. 
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of his own dodrine, and apparently written in 
illuftration of each other; the firft comprifing 
the rule, and the fecond containing the reafon of 
it: yet the fingle palTage extrafted from the 
book on Sabinus has had no fewer than twelve 
particular commentaries in Latin*, one or two 
in Greek j-, and fome in the modern languages of 
Europe, befides the general expofitions of that 
important part of the digeft, in which it is pre- 
ferved. Moft of thefe I have perufed with more 
admiration of human fagacity and induftry than 
cither folid inftrudlion or rational entertainment; 
for thefe authors, like the generality of commen¬ 
tators, treat one another very roughly on very little 
provocation, and have the art rather of clouding 
texts in themfelves clear, than of elucidating 
palTages, which have any obfcurity in the words 
or the fenfe of them. Campanas, indeed, who 
was both a lawyer and a poet, has turned the 
firft law of Ulpian into Latin hexameters; and 
his authority, both in profe and verfe, confirms 
the interpretation, which I have juft given. 

The chief caufes of all this perplexity have 
been, firft, the vague and indiftimft manner in 
which the old Roman lawyers, even the moft 

* Bocerus Campanus, D’avezan, Dej- Rio, Le Conte, 
Rittershosius, Giphanius, J. Godefroi, and others. 

f 'I he fcholium on Harmenopulus, 1 . 6. tit. de Reg. Jur* 
n, 15. may be confidered as a commentary on this law. 
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eminent, have written on the fubjcft; fecondly, 
the loofe and equivocal fenfe of the words di- 
LiGENTiA and cul'pa; laftly and principally, 
the darknefs of the parenthetical claufe in his 
QU iDAM ET DiLiCENTiAM, which has pro¬ 
duced more doubt, as to its true reading and fig- 
nification, than any fentence of equal length in 
any author Greek or Minute as the 

queftion concerning this claufe may feem, and 
dry as it certainly is, a ihort examination of it 
appears abfolutely neceffary. 

The vulgate editions of the pandeiVs, and the 
manufcripts, from which they were printed, ex¬ 
hibit the reading above fet forth; and it has ac¬ 
cordingly been adopted by CujAs, P. Fabkr, 
Le Conte, Don ell us, and niojt others, as giv¬ 
ing a fenfe both perfpicuous in itfelf and con- 
fiftent with the fecondlaw; but the Florentine 
copy has qiiidem, and the copies, from which 
the B^ijilica were tranflated three centuries after 
Justinian, appear to have contained the fame 
word, fince the Greeks have rendered it by a 
particle of fimilar import, This variation in 
a fmgle letter makes a total alteration in the 
whole dodlrine of Ulpian; for, i/it be agreed, 
that diligentia means, by a figure of fpeech, a 
more than ordinary degree of diligence^ the com¬ 
mon reading will imply, conformably with the 
fecond law before cited, that “ some of thepre- 
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“ ceding contrads demand that higher degree 
but the Florentine reading will denote, in con- 
tradidion to it, that “ all of them require more 
“ than ordinary exertions.’' 

It is by no means my defign to depreciate the 
authority of the venerable manufcript preferved 
at Florence) for, although few civilians, I be¬ 
lieve, agree with Pol it i an, in fuppofing it to 
be one of the originals^ which were fent by 
JuJlinian himfelf to the principal towns of 
Italy"^, yet it may pojjibly be the very book, 
which the Emperor Lotharius II. is /aid to 
have found at Amalfi about the year 1130, and 
gave to the citizens of PisA, from whom it was 
taken, near three hundred years after, by the 
Florentines^ znd has been kept by them with fu- 
perftitious reverence: be that as it may, the 
copy deferves the higheft refpedl; but, if any 
proof be requifite, that it is no faultlefs tranfeript, 
we may obferve, that, in the very law before us, 
accedunt is erroneoufly written for accidunt ; and 
the whole phrafe, indeed, in which that word 
occurs, is different from the copy ufed by the 
GreeM interpreters, and conveys a meaning, as 
Bocerus and others have remarked, not fup-* 
portable by any principle or analogy. 

• Epift. X. 4. Mifcell. cap. 41. Sec Gravinajlib- i. 5 

4 Taurelli, Froef. ad Pand. Florent. 
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This, too, is indifputably clear; that the fen- 
tence in his c^uidem et diligentiau, Is ungram¬ 
matical, and cannot be conftrued according to the 
interpretation, which fome contend for. What 
verb is underftood? Recipiunt. What noun? 
Contractus. What then becomes of the words in 
bis, namely contra&ibus, unlefs in fignify among? 
And, in that cafe, the difference between <yji- 
DEM and QuiDAM vaniflies; for the claufe may 
ftill import, that “ among the preceding con- 
“ trads (that is, in some of them), more than 
“ ufual diligence is exadledin this fenfe the 
•eek prepofition feems to have been taken by 
the fcholiaft on Harmenopulus; and it may 
here be mentioned, that diligentia, in the nomi¬ 
native, appears in fome old copies, as the Greeks 
have rendered it; but Accorsius, Del Rio* 
and a few others, confider the word as implying 
no more than diligence ingeneral, and diftinguifli 
it into various degrees applicable to the feveral 
contracts, which Ulpian enumerates. We may 
add, that one or two interpreters thus explain 
the whole fentence, “ in his contraStibus qui- 
“ dam jurifconfulti et diligentiam requirunt^* 
but this interpretation, if it could be admitted, 
would entirely deftroy the authority of the 
claufe, and imply, that Ulpian was of a dif¬ 
ferent opinion. As to the laft conjefture, 
that only certain cafes and circmnjiances are 
meaned by the w'ord quidam, it fcarce de- 
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ferveis to be repeated. On the whole, I ilrongly 
incline to prefer the vulgate reading, efpecially 
as it is not conje^ura!, but has the authority of 
Tnanufcripts to fupport it; and the miftake of a 
Jetter might eafily have been made by a tran- 
fcriber, whom the prefaces, the epigram pre^ 
fixed, and other circumftances, prove to have 
been, as Taurelli himfelf admits, a Greek.— 
Whatever, in fhort, be the genuine words of 
this much-controverted claufe, I am perfuaded, 
that it ought by no means to he ftrained into an 
inconfiftency with the fccond law; and this has 
been the opinion of mojl foreign jurifts from Azo 
and Alciat down to Heineccius and Huber; 
who, let their diffenfion be, on other points, 
ever fo great, think alike in diftinguifhing three 
degrees of negledl, which we may term grofs, 
ordinary^ and fight, and in demanding refpon- 
libility For thofe degrees according to the rule 
before expounded. 

The law then on this head, which prevailed 
in the ancient Roman empire, and flill prevails 
in Germany, Spain, France, Italy, Holland, con- 
flituting, as it were, a part of the law of nations, 
is in fubftance what follows. 

■ Grofs neglect, lata culpa, or, as the Roman 
lawyers moil accurately call it, dolo proximo, is 
in pradlice confidered as equivalent to dolus, 
or FRAUD, itfelf; and confifts, according to the 
bell interpreters, in the omijicn of that care, 
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Jail to take of their own property: this fault they 
juftly hold a violation of good faith. 

Ordinary ncgle< 5 l, levis ciilpay is the want ot 
that diligence, which the generality of mankind 
ufe in their own concerns ; that is, of ordinary 
care. 

Slight neglect, levijjima culpa, is the omijjion 
of that, care, which very attentive and vigilant 
perfons take of their own goods, or, in' other 
words, of very exaSf diligence. 

Now, in order toafcertain the degree of neg- 
ledl, for which a naan, who has in his poiTeiTion 
the goods of another, is made refponfible by his 
contrail, either exprefs ox implied, civilians efla- 
blilh three principles, which they deduce from 
the law of Ulpian on the EdiSl j and here it 
may be obferved, that they frequently diftinguifh 
this law by the name of Si ut certo, and the 
other by that of ContraSlus* ; as many poems 
and hiftories in ancient languages are denomi¬ 
nated from their initial words. 

Firfl:: In contrails, which are beneficial folely 
to the owner of the property holden by another.^ 

* Or 1 . 5. § 2. ff. Ctmmod, and 1 . 23. fT. de reg. jur. In- 
ftead of ff, which is a barbarous corruption of the initial let¬ 
ter of iTOLviUlM, many write D, for Digfjl, with more clearnefs 
and propriety. 
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BO more is demanded of the holder than good 
faith, and he is coulequcntly refponfible for 
nothing lefs than grofs negledl: this, therefore, 
is the general rule in deposits; but, in regard 
to COMMISSIONS, or, as foreigners call them, 
MANDATES, and the implied contradt negotiorum 
gejiorum, a certain care is requifite from the 
nature of the thing ; and, as good faith itfelf de¬ 
mands, that fuch care be proportioned to the 
exigence of each particular cafe, the law-^r^- 
fumes, that the mandatary or commiflioner, and, 
by parity of reafon, the negotiorum gejlor, en¬ 
gaged at the time of contradiing to ufe a degree 
of diligence adequate {o the performance of the 
work undertaken*. 

Secondly: In contradls reciprocally htnc^\ciu\ 
to both parties, as in thofe of sale, hiring, 
PLEDGING, PARTNERSHIP, and the contradt 
implied in joint-property, fuch care is ex- 
adled, as every prudent man commonly takes of 
his own goods', and, by confequcnce, the vendor, 
the hirer, the taker in pledge, the partner, 
and ihQ'CO-proprietor, are anfwerable for ordinary 
negledl. 

Thirdly: In contradls, from which a benefit 
accrues only to him, who has the goods in his 

* spdndei dili^entlam, fay the Rman lawyers, gerendi nego^ 
tio parem. 
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ffuflody, as in that of lending for use, an 
extraordinary degree of care is demanded ; and 
the borrower is, therefore, refponfible for JUght 
negligence. 

This had been the learning generally, and 
almoft unanimoufly, received and taught by the 
doctors of Roman lawj and it is very remark¬ 
able, that even Antoine Favre, or Faber^ 
who was famed for innovation and paradox, 
who pubUIhed two ample volumes De Erroribus 
Interpretum, and whom Gravina juftly calls 
the boldeji of expojitors and the keeneji adverfary 
of the pra£}ifers*t difeovered no error in the 
common interpretation of two celebrated laws, 
which have fo direcl and fo powerful an in¬ 
fluence over focial life, and which he mull re¬ 
peatedly have ■ cbnfidered: but the younger 
Godefroi of Geneva, a lawyer confefledly of 
eminent learning, who died about the middle of 
the laft century, left behind him a regular com¬ 
mentary on the law Contradlus, in which he 
boldly combats the fentiments of all his prede- 
ceflbrs, and even of the ancient Romans, and 
endeavours to fupport a new lyftem of his 
own. 

He adopts, in the firft place, the Flore^itine 
reading, of which the ftudent, I hope, has 


• Orig. Jur. Civ. lik. 183. 
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formed by this time a decided opinion from a 
preceding page of this cflay^ 

He cenllires the rule comprifcd in the law 
Si ut certo as weak and fallacious, yet admits^ 
that the rule, which He condemns, had the 
approbation and fupport of Modestinus, of 
Paulus, of Africanus, of Gaius, and of the 
great Papinian himfelf; nor does he fatisfac- 
torily prove the fallacioufnefs^ to which be ob- 
je£tSj unlefs every rule be fallacious, to which 
there are fome exceptions. He underftands by 
DiLiGE'NTiA that carc, which a ’very attentive 
and vigilant man takes of his own property > 
and he demands this care in all the eight con- 
trads, which immediately precede the difputcd 
claufe: in the fevo, which follow it, he requires 
no more than ordinary diligence. He admits, 
however, the three degrees of negleft above 
ftated, and ufes the common epithets levis and 
levijinia ; but, in order to reconcile his fyftem 
with many laws, which evidently oppofe it, he 
aferibes to the old lawyers the wildcft mutability 
of opinion, and is even forced to contend, that 
UlpiAN himfelf muji have changed his mind. 

Since his work was not publifhed, 1 believe,, 
in his life-time, there may be realbn to fufpedl, 
that he had not completely fettled his C’wn mind ; 
and he concludes, indeed, with referring the 
decifion of every cafe on this head to that moft 
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dangerous and moft tremendous poWer, the dtf- 
cretion of the judge*. 

The triple divifion of neglefts had alfo been 
highly cenfured by fome lawyers of reputation. 
Zasius had very juftly remarked, that negle^s 
differed in degree., but not in fpecies ; adding, 
“ that he had no objedtion to ufe the words 
“ levis and levijfma, merely as terras of pradlice 
“ adopted in courts, for the more eafy diftindlioii 
“ between the different degrees of care ex- 
“ adled in the performance of different con- 
** trads-j-;” but Donellus, in oppofition to 
his mafter Uiiaren, infifted that kvu and lcvf~ 
fima differed in found only, not in fenfe; and 
attempted to prove his aflertion triumphantly 
by a regular fylloglfml; the minor propofition 
of which is railed on the figurative and inaccu¬ 
rate manner, in which politives are often ufed 
for fuperlatives, and converfely, even by the 
beftof the old Roman lawyers. True it is, that, 
in the law Contrast us, the divilion appears to be 


* “ Ego certc hac in re cenfentibus accedo, vix quidqiiam 
“ generalius definiri polTe ; remque hanc ad arbitrium judkh, 
“ prout res eft, referendam.” p. 141. 
f Zas. Singul. Refp- lib. i. cap. 2. 

J « Quorum definitiones easdem funt, ea inter fe funt 
eadem; levis autem culpx et levifflmie una et eadem deft- 
“ nitio eft} utraque igitur culpa eadem,” Co;nm. Jur. Civ, 
Jib. xvi. cap. 7. 
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oi\\yy DOLUS and culpa ; which differ 
in fpecieSt when the firft means aSiual fraud and 
malice, hxAm degree when it denotes 

no more than grofs negleB ; and, in either cafe, 
the fecond branch, being capable cf more and 
kfi, may be fubdivided into ordinary ?i\\ 6 .Jlight\ 
a fubdivifibn, which the law Si ut certo obvioufly 
requires: and thus are both laws perfedly re¬ 
conciled. 

We may apply the fame reafoning, chang¬ 
ing what fliould be changed, to the triple di- 
\\i\Qn ol diligence-, lov,good faith is con- 
fjdered as implying at leaft the exertion oi‘fight 
attention, the other branch. Care, is fubdivi- 
fible into ordinary and extraordinary-, which 
brings us back to the number of degrees already 
cftablifhcd both by the analyfis and by autho¬ 
rity. 

Neverthelefs, a fyflem. In one part entirely 
new, was broached in the prefent century by an 
advocate in the parliament of Paris, who may, 
probably, be now living, and, poflibly, in that 
profeffional ftation, to which his learning and 
acutenefs juflly entitle him. I fpeak of M. Le 
Brun, who publifhed, not many years ago, 
an mfay on Refppnfibility for NegleB*, which he. 

♦ Efai fur la Prejlation des Eaute:, a Paris, chez Saagrain, 

1764. 
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had nearly finifhed, before he had feen the com* 
mentary of Godefroi, and, in all probability, 
without ever being acquainted with the opinion 
of DonelJus. 

This author (harply reproves the triple divi- 
fion of neglefts, and feems to difregard the rule 
concerning a benefit arifing to botht or to one, of 
the contracting parties; yet he charges Godefroi 
with a want of due clearnefs in his ideas, and 
with a palpable mifinterpretation of feveral 
laws. He reads in Ms quid-Rm et diligentiami 
and that with an air of triumph; infinuating, 
that quidkm was only an artful conjeCture of 
Cujas and Le Conte, for the purpofe of eftablifh- 
ing their iyftem ; and he fupports his own read¬ 
ing by the authority of the Basilica ; an autho- 
iity, whicli, on another occafion, he depreciates. 
He derides the abfurdity of permitting negligence 
in any contraCt, and urges, that fuch permijjion, 
as he calls it, is againft exprefs law: “ now, 
“ fays he, where a contraCl is beneficial to both 
“ parties, the doftors permit Jlight negligence, 
** which, how flight foever, is ftill negligence, 
** and ought always to be inhibited.” He 
warmly contends, that the Roman laws, pro¬ 
perly underftood, admit only two degrees of di¬ 
ligence; one, meafured by that, which a provi¬ 
dent and attentive father of a family ufes in his 
own concerns; another, by that care, which 

VOL. VI. A A 
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the individual party^ of whom it is required, is 
accufiomed to take of his oivn poJfeJjions\ and he, 
very ingenioufly, fuhflitutes a new rule in the 
place of that, which he reje6ls; namely, that, 
when the things in quejlion are the sole property 
of the perfon^ to zvhom they mufi be rejloredy the 
holder of them is obliged to keep them with the 
jirji degree of diligence; whence he decides, that 
a borrotver and a hirer refponfible for precifely 
the fame negled;; that a vendor, who retains for 
a time the cuftody of the goods fold, is under the 
fame obligation, in refpeft of care, with a man, 
who undertakes to manage the affairs of another, 
either zvithout his requeft, as a negotionm gejior, 
or zvitb it, as a tnandatary: “ but, fays he, zvhen 
“ the things are the joint property of the parlies 
“ contradling, no higher diligence can be required 
“ than the fecond degree, or that, which the 
“ acting party commonly ufes in his own affairs; 
“ and it is fuflicient, if be keep tbeniy as he keepi 
his ow«.” This he conceives to be the dil- 
tindlion between the contradls, which pre¬ 
cede, and the tivo, which follow, the words h 
his ciuidem et diligentiam. 

Throughout his work he difplays no fmal 
fagacity and erudition, but fpeaks with too mucf 
confidence of his own decifions, and with toe 
much afperity or contempt of all other inter¬ 
preters from Bartolus to Vinnius. 
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At the time when this author wrote, the 
learned M. Pothier was compofing fome of 
his admirable treatifes on all the different fpeeies 
of exprefs, or implied^ contrasts', and here I 
feize with pleafure an opportunity of recom¬ 
mending thofe treatifes to the Englijh lawyer, 
exhorting him to read them again and again; 
for, if his great mafter Littleton has given 
him, as it muft be prefumed, a tafte for lumi¬ 
nous method, appofite examples, and a clear 
manly ftyle, in which nothing is redundant, no¬ 
thing deficient, he will furely be delighted with 
works, in which all thofe advantages are com¬ 
bined, and the greateft portion of which is law 
at JVeftminJier as well as at Orleans *; for my own 
part, I am fo charmed with them, that, if my 
undilfembled fondnefs for the ftudy of jurifpru- 
dence were never to produce any greater benefit 
to the publick, than barely the introduction of 
Pothier to the acquaintance of my country¬ 
men, I fhould think that I had in fome meafure 
difeharged the debt, which every man, according 
to lord CoKEjOze;^^ to bis prqfeffion. 

To this venerable profelfor and judge, for he 
had fuftained both characters with deferved ap- 
plaufc, Le Brun fent a copy of his little work; 


* Oeuvres de M. Pothier, a Paris, chez Debure : 28 vo¬ 
lumes in duodecimo, or 6 in quarto. The illuftrious author died 

in 1772- 
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and M. Pothier honoured it with a fhort, but 
complete, anfwer in the form of a General Ob^ 
fervatim an bis Trealifes*\ declaring, at the 
fame time, that he would tiot enter into a literary 
contejl, and apologising for his fixed adherence 
to the ancient fyftem, which he politely afcribes 
to the natural bias of an old man in favour of opi^ 
iiions formerly imbibed. This is the fubftance of 
his anfwer i “ that he can difcover no kind of ab- 
“ furdity in the ufual divifion of negledi and di- 
** ligenee, nor in the rule, by which different de- 
“ grees of them are applied to different con- 
trads; that to fpeak with ftridt propriety, 
“ negligence is not permitted in any contrad, 
“ but a lefs rigorous conjlruBion prevails in fome 
“ than in others; that a hirer, for inftance, is 
not confidcred as negligent, when he takes the 
fame care of the goods hired, which the ge- 
“ nerality of mankind take of their own; that 
“ the letter to hire, who has his reward, muft be 
prefumed to have demanded at firff no higher 
“ degree of diligence, and cannot juftly complain 
“ of that inatteniion, which in another cafe might 
“ have been culpable j for a lender, who has no 
“ reward, may fairly exa£t from the borrower 
“ that extraordinary degree of care, which a very 


* It it printed apart, In fourteen pages, at the end of his 
treatifc on the Marriage-contraH. 
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attentive perfon of his age and quality would 
** certainly have taken j that the diligence, which 
“ the INDIVIDUAL party commonly ufes in his 
“ own affairs, cannot properly be the obje£i of 
“ judicial inquiry; for every truftee, adminiftra- 
tor, partner, or co-proprietor, muft be p'e- 
fumedhy \he court, auditors,or commiffioners, 
“ before whom an account is taken, or a diftri- 
“ bution or partition made, to ufe in their own 
“ concerns fuch diligence, as is comiponly ufed 
** by all prudent men ; that it is a violation of 
good faith for any man to take lefs care of an- 
other’s property, whichhasbeenintruftedtohim, 
“ than of his own ; that, confequently, the author 
of the new fyftein demands no more of a 
“ partner or a joint-oxvner than of a depoftaryy 
who is bound to keep the goods depofited as 
“ he keeps his own ; which is dire6lly repugnant 
“ to the indifputable and undifputed fenfe of the 
“ law ContraSlusf 

I cannot learn whether M. Le Brun ever 
publifhed a reply, but am inclined to believe that 
his fyftem has gained very little ground in 
France, and that the old interpretation continues 
univerfally admitted on the continent both by 
theorifts and pradlifers. 

Nothing material can be added to Pothier’s 
argument, which, in my humble opinion, is un- 
anfwerable; but it may not be wholly ufelefs to 
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fet down a few general remarks on the contro- 
verfy: particular obfervations might be multi¬ 
plied without end. 

The only ejfential difference between the fyf- 
temsof Godkfroi and Le Brun relates to the 
two contradts, which follow the much-difputcd 
claufe; for the Swifs lawyer makes the partner 
and co-proprietor anfwerable for ordinary 
and the French advocate demands no more from 
them than common honejly : now, in this refpedl, 
the error of the fecond fyftem has been proved 
to demonftratlon; and the author of it himfelf 
confeffes ingenuoufly, that the other part of it 
fails in the article of Marriage-portions'^, 

In regard to the divifion of negledt and care 
into three degrees or ixvo, the difpute appears to 
be merely verbal; yet, even on this head, Le 
Brun feems to be felf-confuted: he begins with 
engaging to prove “ that only two degrees of 
“ fault are dlftinguifhed by the laws of Rome," 
and ends with drawing a conclufion, that they 
acknowledge but one degree: now, though this 
might be only a flip, yet the whole tenor of his 
book eflablifhes tzvo modes of diligence, the amif- 
fions of which are as many negledtsj exclufively 
oigrofs negledt, wdiich he likewife admits, for 
the culpa levijfma only is that, which he repu- 


* See p. Ji.aotf, and p. iz6. 
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diates. It is true, that he gives no epitiiet or 
name to the omifllon of his fccond of care; 

and, had he fearched for an epithet, he could 
have found no other than grofs-, which would 
have demonftrated the weaknefs of his whole 
fyftem*. 

The difquifition amounts, in fadf, to this: from 
the barrennefs ot poverty^ as Lucretius calls 
it, of the iMtin language,, the Tingle word 
CULPA includes, as a generick term, various 
degrees or /hades o^ fault, which are fometimes 
diftingui/hed by epithets, and fometimes left 
without any diftindion; but the Gree^, which 
is rich and flexible, has a term expreflive of al- 
moil every /hade, and the tranflators of the law 
ContraStus adtually ufc the words and 

which are by no means fynonymous, tha 
former implying a certain eajijiefs of mind or 
rmijfnefs of attention, while the fecond imports 
a higher and more culpable degree of ?iegli- 
gencef. This obfervation, indeed, feems to fa¬ 
vour thcfyftemof Godefroi; but I lay no great 


* See pages 32. 73. 74. 149. 

f Bafdica, 2, 3, 23. See Demoflb. 3 Phil, Rejjle's edit. I. 
112. 3. For levijfma culpa, which occurs but once in the 
whole body of Roman law, feems the proper word in 

Creek; and it Is a£tually fo ufed in the Baftlica, 60. 3. 5. where 
mention is made of the Aquilian law, in qua, fays Ulpian, et 
Uvijftma culpa venii. D. 9, 2. 44. 
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flxcfs on the mere words of the tranflation, as I 
cannot perfuade myfelf, that the Greek jurifts un¬ 
der Basilius and Leo were perfedrly acquainted 
with the niceties and genuine purity of their lan¬ 
guage; and there are invincible reafons, as, I 
hope, it has been proved, for rejedlingall fyftems 
but that, which PoTHiEahas recommended and 
illuftrated. 

I come now to the laws of our own country, 
in which the fame diftindions and the fame 
rules, notwithftanding a few clalhing authorities, 
will be found to prevail; and here I might pro¬ 
ceed chronologically from the oldeft Tear-book or 
Trealife to the lateft adjudged Cafe; but, as there 
would be a mod unpleafing drynefs in that me¬ 
thod, I think it better to examine feparately every 
diftind fpecies of bailment, obferving at the fame 
time, under each head, a kind of hiftorical order. 
It muft have occurred to the reader, that I might 
eafily have taken a wider field, and have extend¬ 
ed my inquiry to every poflible cafe, in which a 
man pojfejfesfor a time the goods of another; but 
I chofe to confine myfelf within certain limits, 
left, by grafping at too vaft a fubjed, I Ihould 
at laft be compelled, as it frequently happens, by 
accident or want of leifurc, to leave the whole 
work unfinifhed; it will be fufficient to remark, 
that the rules are in general the fame, by what¬ 
ever means the goods are legally in the hands of 
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the poflefTor, whether by delivery from the 
owner, which is a proper bailmait, or from any 
other perfon, by finding*, or in conlcquence of 
fome diftinft contract. 

Sir J.iHN Holt, whom every EjigliJlomn 
Ihould mention with refped:. and from whom no 
E/igl/Jh lawyer fhould venture to diflent without 
extreme diffidence, has taken a comprehenfive 
view of this whole fubje6f in his judgment oa 
a celebrated cafe, which fhall foon be cited at 
length ; but, highly as I venerate his deep learn¬ 
ing and fingular fagacity, I fhall find myfelf con- 
ftrained, in fome few inflanccs, to differ from 
him, and fhall be prefumptuous enough to offer 
a corredion or two in part of the dodrine, 
which he propounds in the courfe of his argu- 
mentf. 

His divifion of bailments into Jix forts ap¬ 
pears, in the firft place, a little inaccurate; 
for, in truth, his JiJth fort is no more than a 
branch of his thirty and he might, with equal 
reafon, have added a feventb, fince the fifth is 
capable of another fubdivifion. I acknowledge, 
therefore, but Jive fpecies of bailment; which I 
fhall now enumerate and define, with all the 

* Do£t. and Stud. dial. 2. ch. 38. Lord Raym. 909. 917. 
See Ow. 141. 1 Leon. 224. i Cro. 219. Mulgravt and 

Ogden. 

f Lord Raym. 912. 
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Latin names, one or two of which lord Holt 
has omitted, i. Depositum, which is a naked 
bailment, without reward, of goods to be kept 
for the bailor. 2. 'Mk'N'd at vm, or commijfton', 
when the mandatary undertakes, without recom- 
pence, to do fome aSt about the things bailed, or 
fimply to carry them; and hence Sir Henry 
T'inch divides bailment into tivo forts, to keep^ 
and to employ*. 3. Commodatum, or loan 
forufe\ when goods are bailed, without pay, to 
be ufed for a certain time by the bailee. 4. 
PiGNORi acceptum; when a thing is bailed 
by a debtor to his creditor in pledge, or as a fe- 
curity for the debt. 5. Locatum, or hiringt 
which is always for a rezuard\ and this bailment 
is either, i. locatio rei, by which the hirer gains 
the temporary ufe of the thing ; or, 2. locatio 
operis jaciendi, when xvork and labour, or care 
and pains, are to be performed or bellowed on 
the thing delivered: or, 3. locatio operis mercium 
vebendarum, when goods are bailed for the pur- 
pofe of being carried from place to place, either 
to a. publick carrier, or to a private perfon. 

I. The moll ancient cafe, that I can find in 
our books, on the dodtrine of Deposits (there 
were others, indeed, a few years earlier, which 
turned on points of pleading), was adjudged in 


* Law, b. 2. ch. iS, 
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the eighth of Edward II. and is abridged by 
Fitzherbert^. It may be called Bonion’s 
cafe, from the name of the plaintiff, and was, in 
fubftance, this: An ailion of detinue was 
brought for foals, plate, and jewels, and the de¬ 
fendant pleaded, “ that the plaintiff had bailed 
to him a chert to be kept, which chert was 
“ locked-, that the bailor himfelf took away the 
“ key, zvithout informing the bailee of the contenls- 
that robbers came in the night, broke open 
“ the defendant's cha^nber, and carried off the 
“ chert into the fields, where they forced the 
“ lock, and took out the contents-, that the defend- 
“ ant was robbed at the fame time of his own 
“ goods.” The plaintiff replied, “ that the 
jewels were delivered, in a chert not locked, to 
‘‘ be reftorcd at the pleafure of the bailor,” and 
on this, it is faid, ijfue was joined. 

Upon this cafe lord Holt obferves, “ that 
“ he cannot fee, why the bailee fhould not be 
“ charged with goods in a chert as well as with 
“ goods out of a chert; for,” fays he, “ the 
“ bailee has as little power over them, as to any 
“ benefit that he might have from them, and as 
“ great power to defend them in one cafe as 
in the other-j-.” The very leRrned judge was 


* Mayn. Edward II. 275. Fitz. Abr. tit. Dclinue, 59. 
)- Lord Rsyin. 91.). 
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diflatisfied, we fee, with Sir Edward Coke’s 
reafon, “ that, when the jewels were locked up 
“ in a cheft, the bailee was not, in fa£t, trufted 
“ with them*.” Now there was a diverfity af 
opinion, upon this very point, among the great- 
eft lawyers of Rome; for “ it was a queftion, 
“ whether, if a box fealed up had been depofited, 
“ the box only fhould be demanded in the ac- 
“ tion, or the clothes, which it contained, Ihould 
“ alfo befpecified; and Tkeratius infifts, that 
“ the box only, not the particular contents of it, 
muft be fued for*, unlefs the things were pre- 
“ vioufly fliewn, and then depofited: but Labeo 
“ a{rerts,thathe, whodepofits the box, depofitsthe 
“ contents of it; and ought, therefore, to demand 
“ the clothes themfclves. What then, if the depo- 
“ fitary was ignorant of the coyiienis It feems to 
** make no great difference, fince he took the 
“ charge upon himfelf; and I am of opinion, 
“ fays Ulpian, that, although the box was 
“ fealed up, yet an aflion may be brought for 
“ what it coiitainedf.’' This ^relates chiefly 
to the form of the libel; but, furely, cafes may 
be put, in which the difference may be very 
material as to the defence. Diamonds, gold, and 
precious trinkets, ought, their nature^ to be 
kept with peculiar care under lock and key: it 


* 4 Rep. 84. 


t D. 16. 3. I. 41. 



OF FAILMENTS. S 63 

■would, therefore, be gToJi' negligence in a depo- 
fitary to leave fuch a depofit in an open anti- 
chamber, and ordinary negledi, at leaft, to let 
them remain on his table, ■where they might 
poflibly tempt his fervants; but no man can 
proportion his care to the stature of things, with¬ 
out knowing them: perhaps, therefore, it would 
be no more than Jlight negle(51,to leave out of a 
drawer a box or cafket, which was neither known, 
nor could juftly be fufpe6ted,to contain diamonds; 
and Domat, who prefers the opinion of Tre- 
B AT I us, decides, “ that, in fuch a cafe, the de- 
“ pofitary would only be obliged to reftore the 
“ cafket, as it was delivered, without being re- 
“ fponfible for the contents of it.” I confefs, 
however, that, anxioufly as I wilh on all occa- 
lions to fee authorities refpeded, and judgment 
holden facred, Bonion’s cafe appears to me 
wholly incomprehenfible; for the defendant, 
inftead of having been grofsly negligent (which 
alone could have expofed him to an adtion), 
feems to liave ufed at leaft ordinary diligence; 
and, after all, the lofs was occafioned by a hur-^ 
glary, for which no bailee can be refponfible 
without a very Ijpecial undertaking. The plea, 
therefore, in this cafe was good, and the replica¬ 
tion, idle; nor could I ever help fufpedling a 
miftake in the laft words alii quod non\ although 
Richard de Winchedon, or whoever was the 
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compiler of the iuble to this Year-book, makes a 
diftindtion, that, “ if jewels be bailed to me, and 
“ I put them into a cafket, and thieves rob me of 
“ them in the night-time, I am anfvverable; not, 
“ if they be delivered to me in a cheft Jealed 
up-f which could never have been law, for 
the next oldeft cafe, in the book of con¬ 

tains the opinion of chief juftice Thorpe, 
that “ a general bailee to keep is not refponfible, 
“ if the goods be (lo/eriy without his grofs ne- 
“ gledl*;” and it appears, indeed, from Fitz- 
HERBERT, that the party was driven to this 
ilTue, “ whether the goods were taken away by 
“ robbers" 

By the Mofaick Inftitutions, “ if a man deJi- 
“ vered to his neighbour money or stuff to 
“ keep, and it was Jlolen out of his houfe, and the 
“ thief could not be found, the mafter of the 
houfe was to be brought before the judge, and 
“ to be difeharged, if he could fwear, that he 
“ had not put his hand unto his neighbour’s 
“ goodsj-,” or, as the Honmi author of the Lex 
Dei tranflates it, Nihil fe neqidtergejjijfe X but 
a diftindion feeras to have been made between a 


* 29. Air. 28. Bro. Ahr. iit. Bailment, pi. 7. 

Exod. xxii. 1 , 8. 

:j; Lib. 10. De Depofito. This book is printed in the fame 
volume with the Theodfan Code, Paris, 1586. 
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ftealing by day atid a ftealing by flight*', and 
“ if CATTLE were bailed and ftolcn (by day, I 
“ prefame), the perfon, who had the care of 
‘‘ them, was bound to make reftitution to the 
“ owner |-;” for which the reafon feems to be, 
that, when cattle are delivered to be kept, the 
bailee is rather a mandatary than a depofitary, 
and is, confequently, obliged to ufc a degree of 
diligence adequate to the charge: now Iheep can 
hardly be ftolen in the day-time without fomc 
neglect of the fliepherd j and wc find that, when 
Jacob, who was, for a long time at leaft, a 
bailee of a different fort, as he had a reward, loft 
any of the hearts intrufted to his care, Laban 
made him anfwer for them “ whetlier ftolen by 
‘‘ day or ftolen by nightj.” 

Notwlthftanding the high antiquity, as well 
as the manifeft good fenfe, of the rule, a contrary 
doftrine was advanced by Sir Edward Coke, 
in his Reports, and afterwards deliberately in- 
ferted in his Commentary on Littleton, the 
great refult of all his experience and learning; 
namely, “ that a depofitary is refponfible, if the 
“ goods be ftolen from him, unlefs he accept 
“ them fpecially to keep as bis own," whence he 
advifes all depofitaries to make fuch a fpe- 

* Gen. xxxi. 39. j-Exod. xxii. !2. 

1 Gen. xxxi. 39. 



96t 


THE LAW 


cial acceptance*. This opinion, fo repugnant to 
natural reafon and the laws of all other nations,- 
he grounded partly on fome broken cafes in the 
Year-books, mere converfations on the bench, or 
loofe arguments at the bar; and partly on South- 
cote’s cafe, which he has reported, and which 
by no means warrants his deduftion from it. 
As I humbly conceive that cafe to be law, though 
the dodlrine of the learned reporter cannot in all 
points be maintained, I fliall offer a few remarks 
on the pleadings in the caufe, and the judgement 
given on them. 

Sou THCOTE declared in detinue, that he had 
delivered goodsto Bennet, tobeby him safely 
kept: the defendant confeffed such delivery, 
but pleaded in bar, that a certain perfon stole 
them out of his poffelfion; the plaintiff replied, 
protefting that he had not been robbed, that the 
perfon named in the plea was a servant of the 
defendant, and demanded judgement; which, on 
a general demurrer to the replication, he ob¬ 
tained. ‘‘ The reafon of the judgement, fays lord 
“ Coke, was, becaufc the plaintiff had delivered 
“ the goods to be safely kept, and the defend- 
“ ant had taken the charge of them upon him- 

felf, by accepting them on such a delivery.” 
Had the reporter Hopped here, I do not fee 


* 4 Rep, 83. b. I Inft. 89. a. b. 
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what poffible objedlion could have been made; 
but his exuberant erudition boiled over, and pro¬ 
duced the frothy conceit, which has occafioned 
fo many refiedions on the cafe itfeif; namely, 
“ that to KKEP and to keep safrly are one and 
the fame thing;” a notion w'hich was denied to 
be law by the whole court in the time of chief 
juftice Hoi.t*. 

It is far from my Intent to fpeak In deroga¬ 
tion of the great commentator on Littleton; 
fmee it may truly be alfcrted of him, as Quin- 
Tir.iAN faid of CicKRo, that an admiration of 
hit^ ivorks is a Jure mark offome proficiency in the 
fiudy of the laxv ; but it muft be allowed, that 
his profufe learning often ran wild, and that he 
has injured many a good cafe by the vanity of 
thinking to improve them. 

The pleader, wdio drew the replication in 
Southcote’s cafe, muft have entertained an 
idea, that the blame was greater, if a Jervant of 
the depofttary ftole the goods, than if a mere 
firangcr had purloined them; fince the defendant 
ought to have been more on his guard again ft 
a perfon, who had fo many opportunities of 
ftealing; and it was his own fault, if he gave 
thofe opportunities to a man, of whofe honefty 
he was not morally certain; the court, we find, 

* Lord Raym. gii. margin. 
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rejected this diftinClion, and alfo held the repli¬ 
cation informal, but agreed, that no advantage 
could betaken on a general demurrer of fuch in¬ 
formality, and gave judgement on the fubftan- 
tial badnefs of the plea*. If the plaintiff, in- 
ftead of replying, had demurred to the plea 
in bar, he might have infifted in argument, 
with reafon and law on his fide, “ that, although 
“ a general bailee to keep be refponfible for 
“ GROSS negleCl only, yet Bennet had, by a 
fpecial acceptance, made himfelf anfwerable 
" for GROINARv negleCl at leajl', that it was 
“ ordinary negleCt, to let the goods be Jloleii out 
of his polTeflion, and he had not averred, that 
“ they were ftolen xvithout his default ; that he 
“ ought to have put them into a fafe place, ac- 
cording to his undertaking, and have kept 
“ the key of it himfelf; that the Jpecial bailee 
“ was reduced to the clafs of a conductor opens, 
“ or a workman/or hire', and that a tailor, to 
‘‘ whom his employer has delivered lace for a 
“ fuit of clothes, is bound, if the lace be Jiolen, 
“ to reftore the value of itf.” This reafoning 

* I Cro. 815. 

t ** Alia t^furit ratio; id enim non cafui, fed levi culpa, 
ferme afcribitur.” Gothofr. Comm, in L. Contrailus,^. 145 
See D. 17. 2. 52. 3. where fays the annotator, “ Adverfiis 
/dTronw parum prodeft ciiltodia i OLdv^xtxx&furem prodefle po- 
teft, fi quis advigilet.’' See alfo PoXH. Contrat de Louage, n. 
429. and Contrat de Pret h ujage, n. 53. So, by juftice Lai- 
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would riot have been juft, if the bailee had 
pleaded, as in Bon ion’s cafe, that he had been 
robbed by violence, for no degree of care can in 
general prevent an open robbery: impetus prce- 
donum, Ulpian, a nullo prcejlantur. 

Mr. Juftice Powell, fpeaking of South- 
cote’s cafe, which he denies to be law, admits^ 
that, “ if a man does undertake fpecially to keep 
“ goods SAFELY, that is a warranty, and will 
oblige the bailee to keep them fafely againft 
“ perils, where he has a remedy over, but not 
“ againft thofe where he has no remedy over*/* 
One is unwilling to fuppofe, that this learned 
judge had not read lord Coke’s report with at¬ 
tention ; yet the cafe, which he puts, is precifely 
that which he oppofes, for Bennet did under¬ 
take “ to keep the goods safely;” and, with 
fubmiflion, the degree of care demanded, not the 
remedy over, is the true meafure of the obliga¬ 
tion ; for the bailee might have his appeal of rob^ 
hery, yet he is not bound to keep the goods 
againft robbers without a moft exprefs agree- 
menH". This, I apprehend, is all that was 
meaned by St. German, when he fays, “ that, 

ufmore, " St jeo grante byens a un home a garder a mon oeps, 
‘‘ ft les byens per fan mef^arde font embles, il fera charge a moy 
“ de mefmes les byens, mez s’il foit robbe de mefmes les byens^ 
“ il eft cxcufable per leley.” lo Hen. VI. zi. 

* Ld. Rayni. 912. t 2 Sho. pi. i 66 < 

B n 3 
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“ if a man have nothing for keeping the goods 
“ bailed, and promiie, at the time of the delivery, 
‘‘ to reftore them fafe at bis peril, he is not re- 
“ fponiible for mere cafutilties^' but the rule 
extrafted from this palfagc, “ that a fpccial ac- 
‘‘ ceptance to keep safelv will not charge the 
“ bailee againrt; the a6ls of ivrongdoers^ to 
which purport Hobart alfo and Croke are 
cited, is too general, and ninn; be confined to 
adbs of violence^ 

1 cannot leave this point, without remarking, 
that a tenant at neill, whofe intereft, when he has 
it rentfree, the /lowuwi'called trecarium, Hands 
in a fituation exadfly parallel to that of a depo- 
fitary ; for, although thccontradl be for his bene¬ 
fit, and, in fome inftanccs, for bis benefit only, 
yet he has an intereji in the land till the will is 
determined, “ and, our law adds, it is the folly of 
“ the leflbr, if he do not reftrain him by a fpecial 
“ conditionthence it was adjudged, in the 
Countefs of Sbreufjbury's cafe, “ that an adiion 
“ will not lie againt a tenant at will generally, if 
“ the houfe be burned through his neglcdtj;” 
but, fays juHice Powelt,, “ had the adtion been 
“ founded on a jpecial undertaking, as that, in 
“ confideration that the leflbr would let him live 

• Do£t. and Stud. dial. 2. chap, 38. 

\ Com. 135. I.d. Raym. 915. 

i 5 >3 1 ^- 
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“ in the houfe, he would deliver it up in as good 
“ repair as it then was in, fuch an action would 
“ have been maintainable.*’* 

It being then eftablilhed^ that a bailee of the 
Jirft fort is anfwerable only for n fraud, or for 
g!ofs negleft, which is confidered as evidence of 
it, and’not for fuch ori/mury inattentions as may 
be compatible with good faith, if the depofitary 
be himfelf a carelefs and inattentive man; a 
queftion may arife; whether, if proof be given, 
that he is, in truth, very thoughtful and vigilant 
in his own concerns, he is not bound to reftitution, 
if the depofit be loft through his negledl, either 
ordinary or flight 5 and it feems eafy to fupport 
the affirmative; fince in this cafe the meafure of 
diligence is that, xvhich the bailee ufes in his own 
<^'dirs. It muft however be confeffed, that the 
charadter of the individual depofitary can hardly 
be an objedt of judicial difcufflon; if he be 
flightly or even ordinarily negligent in keeping 
the goods depofited, the favourable prefumption 
is, that he is equally negledful of his own pro¬ 
perty ; but this prefumption, like all others, may 
be repelled ; and, if it be proved, for inftance, 
that, his houfe being on fire, he faved his own 
goods, and, having time and power to fave alfo 
thofc depofited, fuffered them to be burned, he 


■* Ld. Raym. 911. 
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fhall reftore the worth of them to the owner*. 
If, indeed, he have time to fave only one of two 
chefts, and one be a depofit, the other his own 
property, he may juftly prefer his own; unlefs 
that contain things of fmall comparative value, 
and the other be full of much more precious 
goods, as fine linen or filks; in which cafe he 
ought to fave the more valuable cheft, and has a 
right to claim indemnification from the depofitor 
for the lofs of his own. Still farther; if he com^ 
mit even a grojs neglect in regard to his own 
goods as well as thofe hailed, by which both are 
loft or damaged, hecafinot be Jaid to have violated 
good faith, and the bailor muft impute to his 
own folly the confidence which he repofed in fo 
improvident and thoughtlefs a perfon-f”. 

To this principle, that a depofitary is anfwer- 
able only for grofs negligence, there are fome ex¬ 
ceptions. 

Firft,as inSoUTHcOTE’s cafe, where the bailee, 
by a fpecial agreement, has engaged to anfwer 
for Icfs: ‘‘ Si quid nominatim convenit,” fays the 
Homan lawyer, “ vel plus vel minus in fingulis 
contradfibus, hoc fervabitur quod initio con- 
venk; legem enim contradlui dedit:};;” but the 

* PoTH. Contrat de Dep 6 t, n. 29. Stiernh. de Jure Sueon, 

I. 2. c. 5. 

f Braft. 99. b. Juftin. Inft. I. 3. tit. 15. 

J L. ConirnFlus, 23. D. de reg. jur. 
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opinion oFCelsus, that an agreement io difpenfe 
•with deceit is void, as being contrary to good 
morals and decency, has the aflent both of Ul- 
piAN and our Englijh courts*. 

Secondly; when a man fpontaneoufly and 
officioufly propofes to keep the goods of another, 
he may prevent the owner from intrujiing them 
with a per Jon of more approved vigilance; for 
which reafon he takes upon himjelf, according to 
JuLiATS!^ the rijk of the depofif and becomes re~ 
JPonfible at leaf for ordinary negleSl^ but not for 
mere cafualtiesf. 

Where things are depofited through neceflity 
on any fudden emergence, as afire or a fhipwreck, 
M. Le Brun infifts, “ that the depofitary muft 
“ anfwer for lefs than grofs negleft, how carelefs 
“ foever he may be in his own affairs ; fince the 
preceding x'emark, that a man, xvho repofes con- 
^^fidence in an improvident perfon, muf impute 
**■ any lofs to bis own folly, is inapplicable to a 
“ cafe, where the depofit was not optional; and 
“ the lazv ceafes xvith the reafon of it^f but that 
is not the only reafon; and, though it is an ad¬ 
ditional misfortune, for a man in extreme hafte 
and deep diftrefs to light upon a ftupid or inat- 

* Do£l. and Stud. dial. 2. chap. 38. 
t D. 16. 33 I. 35, 
t De la Prejlation des Fautes, p. 77. 
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tentive depofitary, yet I can hardly perfuade my- 
felf, that more than perfect good faith is de¬ 
manded in this cafe, although a \ iolation of that 
faith be certainly more criminal than in other 
cafes, and was therefore punifhed at l\ome by a 
forfeiture of the double value of the goods dc- 
pofited. 

In thefe circumftances, however, a benevolent 
offer of keeping another’s property for a time 
would not, I think, bring the cafe within Ju¬ 
lian’s rule before-mentioned, fo as to make the 
perfon offering anfwerable for flight, or even or- 
dinary, negligence; and my opinion is confirmed 
by the authority of Labeo, who requires no 
more than good faith of a negotiorum gefor, when 
“ affedione coadus, ne bona mea diftrahantur, 
“ negotiis fe meis obtulerit.” 

Thirdly; when the bailee, improperly called 
a depofitary, either directly demands and receives 
a rew^’ fd for his care, or takes the cliarge of goods 
in confequence of fome lucrative contrad, he be¬ 
comes anfwerable for ordinary negled; fince, in 
truth, he is in both cafes a condu 'clor operis, and 
lets out his mental labour at a jufl price: thus, 
when clothes are left with a man, wfio is paid 
for the ufe of his bath, or a trunk with an inn¬ 
keeper or his fervants, or with a ferryman, the 
bailees are as much bound to Indemnify the 
owners if the goods be loll or damaged through 
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tlieir want of ordinary circumfjjedion, as if they 
were to receive a ftipuKited reconipenfe for their 
attention and pains', but of this more fully, when 
we come to the article of hiring. 

Fourthly; when the bailee alone receives ad¬ 
vantage from the depofit, as, if a thing be bor¬ 
rowed on a future event, and dcpofited with the 
intended borrower, until the event happens, be- 
caufe the owner, perhaps, is likely to be abfent 
at the time, fuch a depofitary muft anfwereven 
for flight negligence i and this bailment, indeed, 
is rather a loan than a depofit, in whatever light 
it may be confidered by the parties. Suppofe, 
for example, that Intending to appear at 

a mafked ball expedfed to be given on a future 
night, requefts George to lend him a drefs and 
jewels for that purpofe, and that George, being 
obliged to go immediately into the country, de- 
fires Charles to keep the drefs till his return, 
and, if the ball be given in the mean time, to 
wear it; this feems to be a regular loan, although 
the original purpofe of borrowing be future and 
contingent. 

Since, therefore, the two laft cafes are not, in 
ftrict propriety, depojits, the exceptions to the 
general rule arc reduced to two only; and the fe- 
cond of them, I conceive, will not be rejeded by 
the E?igliJiJ lawyer, although I recollcdf no de- 
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cifion or didlum exactly conformable to the opi¬ 
nion of Julian. 

Clearly as the obligation to rejlore z depofit 
flows from the nature and definition of this con- 
tradl, yet, in the reign of Elizabeth, when it 
had been adjudged, confiftently with common 
fenfe and common honefty, “ that an action on 
“ the cafe lay againft a man, who had not per- 
formed his promife of redelivering, or deliver- 
“ ing over, things bailed to him,” that judgement 
was reverfed'y and, in the fixth year of James, 
judgement for the plaintiff was arrefted in a cafe 
cxadly fimilar’*^: it is norwmnder, that theprofef- 
fion grtmhkd, as lord Hoj.t fays, at fo abfurd 
a reverfal; which was itfelf moft juftly reverfed 
a few years after, and the firft decifvon folemnly 
cftabliihed't". 

Among the other curious remains of AtUck 
law, which philologers have colleSled, very little 
relates to- the contracts, whicli are the fubje<ft of 
this effay; but I remember to have read of De¬ 
mosthenes, that he was advocate for a perfon, 
with whom three men had depofited fome va¬ 
luable utenfil, of which they were joint-owners; 
and thte depofitary had delivered it to one of 
them, of whofe knavery he had no fufpicior>; 

* Yelv. 4. 50. 128. 

■\ z Cro. 667. IFh'atly and Low. 
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upon which the other two brought an adion, 
but were nonfuited on their own evidence, that 
there was a third bailor, whom they had not 
joined in the fuit; for, the truth not being proved, 
Demosthenes infifted, that his client could not 
legally rejiore the depojit^ unlefs all three propri¬ 
etors were ready to receive it-, and this dodtrine 
was good at Rome as well as at Athens, when the 
thing depofited was in its nature incapable of 
partition ; it is alfo law, I apprehend, in Weft- 
minfter-hall*. 

The obligation to return a depofit faithfully 
was, in very early times, holden facred by the 
Greeks, as we learn from the ftory of Glaucus, 
who, on confulting the oracle, received this an- 
fwer “ that it was criminal even to harbour a 
“ thought of with-holding depofited goods from 
“ the owners, who claimed themj'j” and a fine 
application of this univerfal law is made by an 
Arabian poet contemporary with Justinian, 
who remarks, “ that life and wealth arc only 
“ depojited with us by our creator, and, like all 
other depojits, muft in due time be reftored.” 
II. EmploymentbycoMMissioNwasalfoknown 
to our ancient lawyers; and Bracton, the beft: 
writer of them all, exprefles it by the Roman 


♦ D. 16. 3. I. 36. Bro. Abr- fit. Bailment, pi. 4. 
f Herod, yi. 86. Juv. Sat. Xllf 199. 



S80 


THE LAW 


word, Maudatuni; i^ow, as the very effence of 
this contraft is the gratuitous performance of it 
by the bailee, and as the term commiJfKm is alfo 
pretty generally applied to bailees, who receive 
hire or compenfation for their attention and 
trouble, I fliall not.fcruple to adopt the word 
MANDATE as appropriated in a limited J'enfe to 
the fjpecies of bailment itow before us ; nor wdll 
any confufion arife from the common acceptation 
of the word in the fenfe of a judicial command 
or precept, which is in truth only a Jecondary 
and inaccurate ufage of it. The great dillinQion 
then between one fort of mandate and a depofit 
is, that the former lies infejance, and the latter, 
hmply in cujiody: whence, as we have already 
intimated, a difference often arifes between the 
degrees of care demanded in the one contrad and 
in the other; for, the mandatary being confi- 
dered as having engaged himfelf, to ufo a degree 
of diligence and attention adequate to the per¬ 
formance of his undertakings the omiffion of 
inch diligence may be, according to the nature 
of the bufmefs, either ordinary, or flight, ne- 
gledt; although a bailee of this fpecies ought re¬ 
gularly to be anfwerable only for a violation of 
good faith. This is the. common dodlrine taken 
from the law of Ulpi an ; but there feems, in 
reality, to be no exception in the prefent cafe 
from the general rule; for, fince^oor/ faith itfelf 
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obliges every man to perform his aSiual engage-- 
merits, i t of courfe obliges the mandatary to ex¬ 
ert himfelfin proportion to the exigence of the 
afhiir in hand, and neither to do any thing, how 
minute foever, by which his employer may fuf- 
tain damage, nor omit any thing, however in- 
confiderable, which the nature of the adt re¬ 
quires’*' ; nor will a want of ability to perform 
the contradt be any defence for the contradilng 
party; for, though the law exacts no impojjihle 
tJjings, yet it may juftly require, that every man 
fliall know his own ftrength, before he undertakes 
to do an adl, and that, if he delude another by falfe 
pretenfions to Ikill, he Ihall be refponfible for 
any injury, that may be occafioncd by fuch de- 
lufion. If, indeed, an unfkilful man yield to 
the preffing inftances of his friend, who could 
not otherwife have his work performed, and en¬ 
gage reludtantly in the bufinefs, no higher de¬ 
gree of diligence can be demanded of him than 
a fair exertion of his capacity. 

It is almoll needlefs to add, that a mandatary, 
as well as a depofitary, may bind himfelf by a 
fpecial agreement to be anfwerable even for ca- 
fualties; but that neither the one nor the other 
can exempt himfelf by any ftipulation from re- 
fponfibility for fraud, or, its equivalent, grqfs 
negledl. 


Lord Raym. 916. 
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A diftinaion feems very early to have been 
made in our law between the «o;jfefance, and the 
m/rfefance, of a conduBor operis\ and, by equal 
reafon, of a mandatary; or, in other words, be¬ 
tween a total failure of performing an executory 
undertaking and a culpable negleft in executing 
it; for, when an adion on the cafe was brought 
againft a carpenter, who, having undertaken to 
build a new houfe for the plaintiff within a cer¬ 
tain time, had not built it, the court gave judg¬ 
ment of nonfuit; but agreed, that, if the defend¬ 
ant had built the houfe negligently and fpoiled 
the timber, an action againfl him would have 
been maintainable*. However, in a fubfequent 
reign, when a fimilar adion was commenced 
againft one Watkins for not building a mill ac¬ 
cording to his undertaking, there was a long 
converfation between the judges and the bar, 
which chief juftice Babington at length inter¬ 
rupted by ordering the defendant’s counfel either 
to plead or to demur; but ferjeant Rolf chofe 
to plead fpecially, and iflue was taken on a dif- 
ebarge of the agreement.'!' Juftice Martin 
objeded to the adion, becaufe no tort was al- 
ledged; and he perfifted warmly in his opinion. 


* Yearb. ii. Hen. IV. 33. 

+ Yearb. 3. Hen. VI. 36. b. 37. a. Stath, Abr. tit. 
Accions fur k cas, pi. 2<J. 
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which feems not wholly irreconcilable to that of 
his two brethren; for in the cafes, which they 
put, a fpecial injury was fuppofed to be occ£t- 
fioned by the non-performance of the contract. 

Authority and reafon both convince me, that 
Martin, into whofe opinion the reporter re¬ 
commends an inquiry, was wrong in his objec¬ 
tion, if he meaned, as juftice Cokain and the 
chief juftice feem to have underftood him, that 
no fuch action would lie for «o«fefance, even 
though fpecial damage had bee7i fated. His ar¬ 
gument was, that the aCblon before them founded 
in covenant merely, and required a fpecialty to 
fupport it; but that, if the covenant had been 
changed into a tort^ a good writ of trefpafs on 
the cafe might have been maintained: he gave, 
indeed, an example of tiw'ifefance, but did not 
controvert the inftances, which were given by the 
other judges. 

It was not alledged in either of the cafes juft 
cited, that the defendant was to receive pay for the 
fefance of his work; but, fince both defendants 
were defcribed as actually in trade, it was not 
perhaps Intended, that they were to work for no¬ 
thing : I cannot however perfuade myfelf, that 
there would have been any difference, had the 
promilcs been purely gratuitous, and had a fpecial 
injury been cavtfed by the breach of them. Sup- 
pofe, for inftance, that liobert's corn-fields are fur- 
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founded by a ditch or trench, in which the wa¬ 
ter from a certain fpring ufed to have a free 
courfe, but which has of late been obftrudted' by 
foil and rubbiflij and that, Robert informing his 
neighbour Henry of his intention fpeedily to 
clear the ditch, Henry offers and undertakes im¬ 
mediately to remove the obftrudlion and repair 
the banks without reivurd, he having bufmefs of 
the fame kind to perform on his own grounds : 
if, in this cafe, Henry ncgicd to do the work 
undertaken, “ and the water, not having its na- 
“ tural courfc, overflow the fields of Robert and 
fpoil his corn,” may not Robert maintain his 
action on the cafe? Mofl: afluredly; and fo in 
a thoufand inllances of proper bailments, that 
might be fuppofed j where a juft reliance 
on the promll'e of the defendant prevented 
the plaintiff" from employing another perfon, 
and was confequently the caufc of the lofs, 
which he fuftained* ; for it is, as it ought to be, 
a general rule, that, for every damnum injurid 
datum, an adtion of fome fort, which it is the 
province of the pleader to advife, may be main¬ 
tained ; and, although i\\zgratuitous performance 
of an adl be a benefit conferred, yet, accord¬ 
ing to the juft maxim of Paulus, Aeijuvarinos, 
non decipi, benefit do oportet-\: but the Jpecial da- 

'*■ Yearb. 19. I Fen. YI. 49. 

t D. 13. 6. 17. 3. 
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magt, not the aflumption, is the caufe pf thii 
a&ion; and, if notice be given by the maridaitary, 
before any damage incurred, and while another 
perfon may he employed, that he cannot perform 
the work, no procefs of law can enforce the per¬ 
formance of it. 

A cafe in Brook, made complete from the 
Year-book, to which he refers,direfily in 
point} for, by chief juft ice Fin eux, been 

adjudged, that, “ if a man aflurrie to build i 
** houfe for me by a certain day, and do not 
“ build it, aixd I ftffer damage by his nonfefance, 
" I ftiall have an atftion on the cafe, as well as if 
he had done it amifs but it is pojfible, that 
Fineux might fuppofe a confideration^ though 
none be mentioned*. 

Actions on this contradt are, indeed, very un¬ 
common, for a reafon not extremely flattering to 
human nature j becaufe it is very uncommon to- 
undertake any office of Xxoyah\e without compenfa^ 
tioni but, whether the cafe really happened, or 
the reward, which has actually been ftipulated, 
was omitted in the declaration, the qucftion^ 
“ whether a man was refponfible for damage to 
“ certain goods occafioned by hi^ negligenee i% 
“performing a gratuitous promife,” can^e 
before the court, in which lord Holt prefided^ 
lately as the fccond year of queen An ke j and 

* Bro. Abr. tit. Action furic Caf($, 7a. 

VOL. VI. P C 
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a point, which the firft elements of the Roman 
law have fo fully decided, that no court of judi¬ 
cature on the continent would fuffer it to be de¬ 
bated, was thought in England to deferve^ 
what it certainly received, very great conjider-’ 
ation*. 

The cafe was this; Bernard had aflumed 
without pay fafely to remove feveral calks of 
brandy from one cellar, and lay them down Jafely 
ill another, but managed them fo negligently, 
that one of the calks was ftaved. After the 
general iffue joined, and a verdift for the plain¬ 
tiff CoGGS, a motion was made in arreft of 
judgement on the irrelevancy of the declaration, 
in which it was neither alledged, that the de¬ 
fendant was to have any recompenje for his pains^ 
nor that he was a common porter: but the 
court were unanimoufly of opinion, that the 
a£lion layj and, as it w'as thought a matter of 
great confequence, each of the judges delivered 
his opinion feparately. 

The chief juftice, as it has b^ore been Inti- 
matedf, pronounced a clear, methodLal, elabo¬ 
rate argument; in which he diftinguilhed bail¬ 
ments into fx forts, and gave a hiftory of the 
principal authorities concerning each of them. 

* Ld. Raym. 909—920. i Salk. 26. Com. 133. Fart. 
13. 1,31. 528. 

I P. 3'^!* 
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ThU argument is juftly reprefented by my learn 
ed friend, the annotator on the Firjt Injiitiite, as 
“ a moft mafterly view of the whole fubje6t of 
“ bailment*and, if my little work be confi- 
dered merely as a commentary on it, the ftudent 
may perhaps think, that my time and attention 
have not been unufefully bello wed. 

For the decifion of the principal cafe, it would 
have been fuflScient, I imagine, to infill, that the 
point was not new, but had already been deter¬ 
mined; that the writ in the Register, called, 
in the llrange drale6l of our forefathers, De pipd 
vini carianduj-, was not fimilar, but identical; 
for, had the reward been the ejfence of the ac¬ 
tion, it mull have been inferted in the writ, and 
nothing would have been left for the declaration 
but the Hating of the day, the year, and other 
circumllances ; of which Rastell exhibits a 
complete example in a writ and declaration fot 
negligently and improvidently planting a quickfet 
hedge, which the defendant had promifed to 
raife, •without any confiderati&n alledged; and if- 
fue was joined on a traverfe of the negligence 

* Hargr. Co. Litt. 89. b. n, 3. The profeflion muft la.- 
mefrt the neceflary fufpenfion of this valuable work. 

f Reg. Orig. I to. 3. fee alfo i to. b. Df equo infirma 
nanJo, (olumbari rtpararuU. 
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iuuj improvidence*. How any aofwer conH 
have been given to thefe authorities, I at a 
lofs even to conceive: hut, although it is oeedlefs 
to prove the fame thing twice, yet other authori¬ 
ties, equally unanfwerable, were adduced by the 
court, and fupported with reafbns no Icfs cogent; 
for nothing, faid Mr. Juftice Powell eiophati* 
cally, is law, that is not rea/on ; a manm, in 
theory excellent, but in practice dangerous, as 
many rules, true in the abftra^, are fi{fe in the 
conci-etej for, fmee the reafon of Titius may, 
and frequently does, differ from the reafon of 
S^PTiMius, no man, who is not a lawyer, would 
ever know how to. abl, and no man, who is a 
iawyer, would in many inftances know what to 
advife, unlefs courts were bound: by authority, as 
firmly as the pagan deities were fuppofed to be 
boj^nd by the decrees of fate. 

Now the reafon affigned by the learned judge 
for the cafes in the Regijler and Tear^books, 
W'hich were the fame with Cggcs and Ber- 
JTARO, namely, “ that the party's special afo 
fumpjit and undertaking obliged him fo to do 
“ the thing, that the bailor came to no damage by 
his negleit,” feems to intimate, that theomiffion 
of the words Jdlvo et fecure vionlji. have made a 
difference in this cafe, as in that of a deptfoi) but 
I humbly contend, that thofe words are implied, 

* Raft. Entr. 13. b. 
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the nature of a contrad -which lies ittfefance, 
ugreeably to the diftin^iion with which I began 
this article. As judgement, indeed, was to be 
given on the record merely, it was unneceflary, 
and might have been improper, to have extended 
the propofition beyond the point then before the 
courtj’ but I cannot think, that the narrownefs 
of the propofition in this inftance affe61s the ge¬ 
neral do61rine, which I have prrfumed to lay 
down; and, in the ftrong cafe of the fhej^terd, 
who bad afiock to keep, which hcjuffered through 
negligence to drowned, neither a rexoard nor a 
Jpecial undertaking are ftated*: that cafe, in the 
opinion of juftice Townsemd, depended upon 
the diftinftion between a bargain executed and 
executory ; but I cannot doubt the relevancy of 
an action in the fecond cafe, as well as the firfl-, 
whenever aSiml damage is occqfianed by the non- 
fefancef. 

There feems little neceflity after this, to men¬ 
tion the cafe of PowTUARY and Walton, the 
reafon of which applies diretlly to the prefent 
fubjedl} and, though it may be objected that the 
defendant was ftated as a farrier, and muft be 

• Yearb. 2 Hen. VII. 11 , 

+ Stath. Abr, tit. Acch.-nfurle c(u, pi. 17. By juftice Pafton^ 

fi un ferrour face covenant ove rnoy de ferrer mon chival 
“ jeo die qe fil neferra mon chWai, uncore jeo averai accior 
“ fur mon cas, qar en fon default paravciilure men chival cf 
« pcric.” 
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prefumed to have afted in his trade^ yet chief 
juftice Rolle intimates no fuch prefumption; 
but fays exprefsly, that an action on the cafe 
“ lies upon this matter, without alledging any con- 
deration: for the 7:egligence is the caufe of 
“ aftion, and not the ajfumpfit*.’' 

A bailment without reward to catty from place 
to place is very different from a mandate toper-- 
form a work ; and, there being nothing to take 
it out of the general rule, I cannot conceive that 
the bailee is refponfible for lefs than grofs neg- 
le<ff, unlefs there be a fpecial acceptiHice: for in- 
ftance, if Stephen defire Philip to carry a dia¬ 
mond-ring from Brijlol to a perfon in London^ 
and he put it with bank-notes of his own into a 
letter-cafe, out of which it h Jlolen at an inn, or 
feized by a robber on the road, Philip (hall not 
be anfwerable for it} although a very careful, or 
perhaps a commonly prudent^ man would have 
kept it in his purfe at the inn, and have concealed 
it fomewhere in the carriage; but, if he were to 
fecrete his ozvn notes with peculiar vigilance, and 
either leave the diamond in an open room, or 
wear it on his finger in the chaife, I think he 
would be bound, in cafe of a lofs by ftealth or 
robbery, to reftore the value of it to Stephen: 
every thing, therefore, that has been expounded 


* 1 Ro. Abr. 10. 
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in the preceding article concerning depofttst may 
be applied exa tly to this Jbrt of bailment, which 
may be confidered as a fubdivifion of the fecond 
fpecies. 

Since we have nothing in thefe cafes analogous 
to the judgements of infamy^ which were often 
pronounced at Rome and Athens^ it is hardly ne- 
celTary to add, what appears from the fpeech of 
Cicero for S. Roscius of Ameria, that “ the 
“ ancient Romans confidered a mandatary as in- 
famous, if he broke his engagement, not only 
“ by aflual fraud, but even by more than ordi- 

nary negUgence**' 

As to exception from the rule concerning the 
degree of negle<51, for which a mandatary is re- 
fponfible, almoft all, that has been advanced be* 
fore in the article of depofits, in regard to a fpe- 
cial convention, a voluntary offer, and an iptereft 
accruing to both parties, or only to the bailee, 
may be applied to mandates; an undertaker of a 
work for the benefit of an abfent perfon, and 
without his knowledge, is the negotiorum gejior of 
the civilians, and the obligation refulting from 

* “ In privatis rebus, fi quis rem matidaiam non mode ma ■ 
“ fui quaeftusautcommodicauta,verumetiam 

“ negligentsus, eum majores fummum admififl'e dedecus exifti- 
“ mabant: itaque mandat 't conftitutum eft judicium, non minus 
“ turpe qu!im_/i/r//.” Pro S. Rofe. p. ii 6 . Glafg. 
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his implied contra<9: has been incidentally men¬ 
tioned in a preceding page. 

III. On the third fpecies of bailment, ■which 
is one of the moft ufual and poft convenient in 
civil fociety, little remains to be obfervcd; be- 
caufe our own, and the Roman, law are on this 
head perfe£lly coincident. 1 call it, after the 
French lav/yers, loan for ufe, to diftinguifli it 
from their loan for confumption^ or the mutuum 
of the Romans] by which is underftood the 
lending of money, wine^ corny and other things, 
that may be valued by number, weight, or mca- 
fure, and are to be reftored only in equal value 
or quantity*: this latter contradl, which, accord¬ 
ing to St. German, is moft properly called a 
loatty does not belong to the prefent fubjeft; but 
it may be right to remark, that, as the fpecifick 
things are not to be returned, the abfolute pro- 

Do£t. and Stud. dial. 2. ch. 38. BraS. 99. a. b. In 
Ld. Raym. 916. where this paflage from BrnHon is cited by 
the chief juftice, mutuam is printed for commodatam ; but what 
then can be made of the words ad ipsam rejlituendam ? There 
is certainly fome miftakc in the palfage, which mufl. be very 
ancient, for the oldeft MS. that I have feen, is conformable to 
edition. I fufpefl the omiffion of a Whole line after 
the wordpwitfw, where the manufeript has a full point; an4 
poffibly the fentence omitted may be thus fupplted from JuJ~ 
ti/iian, whom BraSlon copied: “ At is, qui mutuum accepit, 
“ obligatus remanet,” fi forte incendio. See. Inft. 3. 13. 2. 
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perty of them is transferred to the borrower, 
who muft bear the lofs of them, if they be de« 
ftroyed by wreck, pillage, fire, or other inevi¬ 
table misfortune. Very different is the nature 
of the bailment in queftion; for a horfe, a cha¬ 
riot, a book,' a greyhound, or a fowUng-piece, 
which are lent for the ul'e of the bailee, ought to 
he redelivered fpecijically ; and the owner mull 
abide the lofs, if they perifh through any acci¬ 
dent, which a very careful and vigilant man could 
not have avoided. The negligence of the bor¬ 
rower, who alone receives benefit from the con- 
tra£t, U conftrued rigoroufly, and, although 
Jlighti makes him liable to indemnify the lender; 
nor will his incapacity to exert more than ordinary 
attention avail him on the ground of an imp^if 
hilityj “ which the law, fays the rule, never dc- 
“mands;” for that maxim relates merely to 
things ahjolutely impoffible; and it was not only 
very poJfMe, but very expedient, for him to have 
examined his own capacity of performing the 
undertaking, before he deluded his neighbour by 
engaging in it; if the lender, indeed, was not 
deceived, but perfe£lly knew the quality, as 
well as age, of the borrower, he mull: be fup- 
pofed to have demanded no higher care, than 
that of which fuch a perfon was Capable ; as, if 
Pitu/lend a fine horfe to a raw youth, he cannot 
cxadl the fame degree of management and cif- 
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cumfpedlion, which he would expeft from a 
riding-mafter or an officer of dragoons*. 

From the rule, that a borrower is anfwerable 
for Jligbt negledt, compared with the diftindion 
before made between fimple theft znA robbery^, 
it follows, that, if the borrowed goods be flolen 
out of his pofleffion by any perfon whatever, he 
muft pay the worth of them to the lender, un- 
lefs he prove, that they were purloined notwith- 
ftanding his ex traordinary care. The example, 
given by Juliam, is the firfl and beft that oc¬ 
curs : Cains borrows a filver ewer of Titius^ and 
afterwards delivers it, that it may be fafely re- 
ftored, to a bearer of fuch approved fidelity and 
warinefs, that no event could be lefs expefled 
'than its being fiolen ; if, after all, the bearer be 
met in the way by fcoundrels, who contrive to 
Jteal it. Cam appears to be wholly blamelefs, and 
Titius has fuffered damnum fne injuria. It feems 
hardly neceflary to add, that the fame care, which 
the bailee is hound to take of the principal thing 
bailed, muft be extended to fuch accejfory things, 
as belong to it, and were delivered with it: 
thus a man, who borrows a watch, is refponfible 
for flight negledl of the chain and feals. 

Although the laws of Rome^ with which thofc 


* Vumoulin, . De to quod interejt^ n. 185. 
• t See p. 370. and notef. 
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of England in this refpedt agree, moft exprefsiy 
decidcj that a borrower, ufing more than ordi¬ 
nary diligence, not be chargeable, if there be 
a force which be cannot refijl*, yet Pufen- 
DORF employs much idle reafoning, which I anx 
not idle enough to tranfcribe, in fupport of a new 
opinion ; namely, “ that the borrower ought to 
“ indemnify the lender, if the goods lent be de- 
“ ftroyed by fire, Ihipwreck, or other inevitable 
accident, and without his fault, unlefs his own 
perifh with them:" for example, if Faul lend 
William a horfe worth thirty guineas to ride 
from Oxford to London, and William be attacked 
on a heath in that road by highwaymen, who 
kill or feize the horfe, he is obliged, according 
to PuFENDoRF and his annotator, to pay thirty 
guineas to Fhul. The juftice and good fenfeof 
the contrary decifion are evinced beyond a doubt 
by M. PoTHiER, who makes a diftindlion be¬ 
tween thofe cafes, where the loan was the occa- 
fion merely of damage to the lender, who might 
in the mean time have fuftained a lofs from 
other accidents, and thofe, where the loan was 
the foie efficient caiife of his damagef; as if 
Paul, having lent his horfe, ffiould be forced in 
the interval by fome preffing bufinefs to hire an- 

* D. 44. 7. I. 4. Ld. Raym. 916. 
f Poth. Fret ^ Ufngt, n. 55. Puf. with Barbeyrat^s notes, 
B. 5. C. 4 . § 6 . 
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odter for himfelf; in this cafe the borrower ought, 
indeed, to pay for the hired horfe, unlefs che lender 
had voluntarily fubmitted to bear the inconveni¬ 
ence caufed by the loan; for, in this fenfe and in 
this inftance, a benejit conferred Jbould not be 
injurious to the beliefa^or. Asto a condition fre- 
fumed to be impofed by the lender, that he would 
not abide by any lofs occafioned by the lending, 
it fecms the wnldeft and moft unreafonable of 
prefumptlons: if Paul really intended to impofe 
fuch a condition, he fhould have declared his 
ntlnd; and I perfuade myfelf, that William 
would have declined a favour fo hardly ob¬ 
tained. 

Had the borrower, Indeed, been imprudent 
enough to leave the high road and pais through 
fome thicket, where robbers might be fuppofed 
to lurk, or had he travelled in the dark at a very 
unfeafonable hour, and had the horfe, in either 
cafe, been taken from him or killed, he muft 
have indemnified the owner; for irrc/ijlihleforce 
is no excufc, if a man put himfelf in the way of 
it by his own raihnefs. This is nearly the cafe, 
cited by St. German from the Summa liofellay 
where a loan muft be meaned, though the wmrd 
depoJiUim be erroneoufly ufed*; and it is there 
decided, that, if the borrower of a horfe will im- 


* DoCl. and Stnd. where before cited. 
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prudently ride by a ruinous boufs in mamfeji 
danger of fallings and part of it adhially on 
the horfe’s head, and kill him, the lender u en¬ 
titled to the price of him; but that, if the hou£k 
were in good condition and fell by the violeiW* 
of a hidden hurricane, the bailee (hall be dil- 
charged. For the fame, or a ftronger, reafon, hf 
William^ inftead of coming to London, fat which 
purpofe the horfevras lent, go towards Bothy 
having borrowed him for a week, keep him foff 
a month, he becomes refponfible for any ascident^ 
that may befall thehorfe in his journey to Baibt 
or after the expiration of the week*. 

Thus, if Charles, in a cafe before ptitf, wear 
the maiked habit and jewels of George at the 
ball, for which they were borrowed, and be 
robbed of them in his return home at the ufual 
time and by the ufual way, be cannot be com¬ 
pelled to pay George the value of them; but it 
would be otherwife, if he were to go with the 
jewels from the theatre to a gaming-houfe, aaid 
were there to lofe them by any cafualty what¬ 
ever. So, in the inftance propofed by G-aius 
in the digeft, if filver utenfils be lent to a man 
for the purpofe of entertaining a party of friends 
at fupper in the metropoliSy and he carry them 
into the country, there can be no doubt of his ob- 


* Ld. Raym. pfj; 
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ligation to indemnify the lender, if the plate be 
loft by accident however irrefiftible. 

There are other cafes, in which a borrower 
is chargeable for inevitable mifchance, even when 
he has' not, a.s he legally may, taken the whole 
rifle upon himfelf, by exprefs agreement. For 
elxample, if the houfe of Cains be in flames, and 
he, being able to fecure one thing only, fave an 
um.of his own in preference to the filver ewer, 
which he had borrowed of Titius, he fliall niake 
the lender a cpmpenfation for the lofs; efpecially 
if the ewer be the more valuable, and would con- 
fequently have been preferred, had he been 
owner of them both; even if his urn be the 
more precious, he muft either leave it, and bring 
away the borrowed velTel, or pay Titius the va¬ 
lue of that, which he has loftj unlefs^the alarm 
was fo fudden, and the fire fo violent, that no 
deliberation or feleition could be juftly expe<St- 
ed, and Cains had time only to fnatch up the firft 
utenfil, that prefented itfelf. 

Since openneft and honefty are the foul of con-: 
trails, and fince “ a fuppreflion of truth is often 
“ as culpable as an exprefs falfehood,” I accede 
to the opinion of M» PoTHiER.that, if a foldier 
were to borrow a horfe of his, friend, for a battle 
expeded to be fought the next morning, and, 
were to conceal from him, that his oxvn horfe was 
as fit for the fin,vice, and if the horfe, fo bor- 
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towed, were flain in the engagement, the lendei 
ought to be xmdemnified; for probably the dif- 
limulation of the borrower induced him to lend 
the horfc; but, had the foldier openly and; 
frankly acknowledged, that he was unwilling to 
expofe bis oivn borfe^ fince, in cafe of a lofs, he 
was unable to purchafe another, and his friend, 
neverthelefs, had generoufly lent him one, the 
lender would have run, as in other inftances, 
the rJfk of the day. 

If the bailee, to ufe the Roman expreflion, be 
IN MORA, that is, if a legal demand have been; 
made by the bailor, he muft anfwer for any ca- 
fualty that happens after the demand ; unlefs in 
caf s, where it may be ftrongly prefumed, that 
the fame accident would have befallen the thing 
bailed, even if it had been reftored at the proper 
time; or unlefs the bailee have legally tendered the 
thing, and the bailor have put himfelf in mord by- 
refufing to accept it: this rule extends of courfe- 
to every fpecies of bailment. 

“ Whether, in cafe of a valued loan^ or, where 
“ the goods lent are ejlimated at a certain price, 
“ the borrower muft be confidered as hound in 
“ all events to reftore either the things lent or 
“ the value of them,’* is a queftion, upon which 
thecivilians are as much divided, as they are upon, 
the celebrated claufe in the law ContraSius: five, 
Of fix commentators of high reputation enter 
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ii^ agaltift as many of equal fame, and each 
ikit difplays great ingenuity and addrefs in this 
juridical tournaments D’Avezan fupports the 
a^&ymatvTe} and Pothier, the negative; but the 
fccond opinion feems the more reafonahle. Tho 
word pERicuLUM, ufed by Ulpian, is in itfelf 
equivocal; it means hazard in general, proceed¬ 
ing either from accident or from negledi ; and in 
this latter fenfe it appears to have been taken by 
the Roman lawyer in the palFage, which gave 
birth to the difpute. But, whatever be the true 
interpretation of that pafliige, I cannot fatisfy 
myfeif, that, either in the CuJiomajy Provinces of 
France, or in England, a borrower can be 
chargeable for all events without bh con/ent une~ 
(p-ivocally given: if JVilUam^ indeed, bad faid to 
alternatively, “I promife, on my return to 
** Oxford, either to reftore your horfe or to pay 
** you thirty guineas,” he muft in all events have 
performed one part of this disjuridive obliga¬ 
tion*; but, if Paw/had only faid, “the horfe, 
*' which I lend you for this journey, is fairly 
worth thirty guineas,” no more could be im¬ 
plied from thofe words, than a defign of pre¬ 
venting any future difficulty about the price, if 
the horfe Ihould be killed or injured through an 
emiffion of that extraordinary diligence, which the 
nature of the contrail required* 
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Befides the general exception to the rule Con¬ 
cerning the degrees of negledt, namely, Si quid 
convenit vel plus vel minus, another is, where 
goods are lent for a ufe, in which the lender has 
a common intereji with the borrower: in this cafe, 
as in other bailments reciprocally advantageous, 
the bailee can be refponfible for no more than 
ordinary negligence; as, if Stephen and Jr hi lip 
invite fome common friends to an entertainment 
prepared at their joint expence, for which purpofe 
Philip lends a fervice of plate to his companion, 
who undertakes the whole management of the 
feaft, Stephen is ol)liged only to take ordiiviiy care 
of the plate; but this, in truth, is rather the 
innominate contract do id facias, than a proper 
loan. 

Agreeably to this principle, it inuft be decided, 
that, if goods be lent for the fo/e advantage of 
the lender, the borrower is anfwerable for grofs 
negledt only; as, if a palfionate lover of mufick 
were to lend his own inftrument to a player in 
a concert, merely to augment his pleafure from 
the performance; but here again, the bailnient 
is not fo much s.loan, as a mandate.', and, if the 
raufician were to play with all due Ikill and ex¬ 
ertion, but were to break or hurt the inftrument 
without any malice or very culpable negligence, 
he would not be bound to indemnify the ama¬ 
teur, as he was not in want of the inftrument. 
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snd had no particular defire to ufe It. If, indeed, a 
poor artift, having loft or fpoiledhis violin or flute, 
be mtich diftrelTed by this lofs, and a brother- 
mufician obligingly, though voluntarily, offer to 
lend him his own, I cannot agree with Des- 
PEis.sEs, a learned advocate of Montpellier 
and writer on Roman law, tliat the player may 
be lefs careful of it than any other borrower : on 
the contrary, he is bound, in confcicnce at leaft, 
to raife his attention even to a higher degree; 
and his negligence ought to be conftrued with 
rigour. 

By the law of Moses, as it is commonly 
tranflated, a remarkable diftindlion was made bC’ 
tween the lofs of borrowed cattle or goods, hap¬ 
pening in the abfence, or the prefence, of the 
OWNER; for, fays the divine legiflator, If a 
“ man borrow aught of his neighbour, and it be 
•= hurt or die, the owtier thereof not being with it, 
“ he fhall furely make it good; but, if the owner 
“ thereof be with it, he lhall 7iot make it good*;” 
now it is by no means certain, that the original 
word fignifies the envner, for it may fignify the 
pojfeJJor, and the law may import, that the bor¬ 
rower ought not to lofe fight, when he can pof- 
fibly avoid it, of the thing borrowed; but, if it 
was intended, that the borrower fliould always 


• Exod. xxii. 14, 15. 
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anfwer for cafuakies,^i'C^’/>i inthe ca/e, which muft 
rarely happen, of the owner s pre/ence, this excep¬ 
tion feems to prove, that no cafualties were meaned, 
but fuch as extraordinary care might have pre¬ 
vented ; for I cannot fee, what difference could 
be made by the prefence of the owner, if the 
force, productive of the injury, were wholly ir- 
rcfiftible, or the accident inevitable. 

An old Athenian law is preferved by De¬ 
mosthenes, from which little can be gathered 
on account of its generality and the ufe of an am¬ 
biguous word*; it is underftood by Petit as 
relating to guardians, mandataries, and commif- 
fioners; and it is cited by the orator in the cafe 
of a guardianfhip. The Athenians were, pro¬ 
bably, fatisfied with fpeaking very generally in 
their laws, and left their juries, for juries they 
certainly had, to decide favourably or feverely, 
according to the circumftances of each particuJar 
cafe. 

IV. As to the degree of diligence, which the 
law requires from a pawnee, 1 find myfelf again 
obliged to diffent from fir Edward Coke, with 
whofe opinion a fi milar liberty has before been taker 
in regard to a depofitaryy for that very learned mar 

* T*;i ofXtff-xAifwy, wtrsyra a v rt^Tof JR.t'llkc S cdi' 

tion, 855- 3. Here the verb miy imply f oj 

ordinary, neglect; or even fraud, as PtUi has rendered it. 
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lays it down, that, if goods be delivered to 

one as a gage or pledge^ and they be Jloleyiy 
“ he fhall be difcharged, becaufe he hath a pro- 
“ perty in them ; and, therefore, he ought to 
“ keep them no otherwife than his own*:" I 
deny the firft proportion, the reafon, and the 
conclufion. 

Since the bailment, which is the fubjedl of the 
prefent article, is beneficial to the pawnee by fe- 
curing the payment of his debt, and to i\\^ pazvnor 
by procuring him credit, the rule, which natu¬ 
ral reafon prefcribes, and which the wifdom of 
nations has confirmed, makes it requifite for the 
perfon, to whom a gage or pledge is bailed, to 
take ordinary care of it; and he muft confequently 
be refponfible for ordinary negleft'j*. This is 
exprefsly holden by Br actont; and, when I rely 
on his authority, I am perfectly aware, that he 
copied Jus^TiNiAN almoft word for word, and 
that lord Holt, who makes confiderable ufe of 
his treatife, obferves three or four times, “ that 
“ he was an old author;}:but, although he had 
been a civilian, yet he was alfo a great com¬ 
mon-lawyer, and never, 1 believe, adopted the 
rules and expreflions of the Romans, except 
when they coincided with the laws of England 

* I Inft. 89. a. 4 Rep. 83. b. t Braft. 99. b. 

J Ld. Raym. 915, 916. 919. 
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in his time: he is certainly the bejl of our juri¬ 
dical clafficks; and, as to our ancient authors, if 
their dodlrine be not law, it muft be left to mere 
hiftorians and antiquaries; but, if it remain un¬ 
impeached by any later decifion, it is not only 
equally binding with the moft recent law, but 
has the advantage of being matured and ap¬ 
proved by the colledted fagacity and experience 
of ages. The dodtrine in queftion has the full 
aflent of lord Holt himfelf, who declares it to 
be fufficient^ if the pawnee ufe true^ and ordi~ 

nary, diligence for reftoring the goods, and 
“ that, fo doing, he will be indemnified, and, 
“ notwithftanding the lofs, fhall rcfort to the 
“ pawnor for his debt.” Now it has been 
proved, that a bailee cannot be confidered 
“ as ufing ordinary diligence, who fuffers the 
“ goods bailed to be taken by Jiealth out of his 
“ cuftod)*;” and it follows, that “ a pawnee 
“ fhall not be difcharged, if the pawn be fimply 
^^Jiolen from him; but if he be forcibly robbed 
“ of it without bis fault, his debt fhall not be 
“ extinguiflied. 

The paflage in the Homan inflitutes, which 
B RAC TON has nearly tranferibed, by no means 
convinces M, Le Brun, that npawnee and a bor^ 
rower are not refponfible for one and the fame 
degree of negligence; and it is very certain, that 

* P. 370. notef* 
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Ulpian, fpeaking of the Actiopignoratitia, ufes 
thefe remarkable words: Venit in actione 

“ et dolus et culpa ut in commodato, venit et cul- 
** todia; vis major non venit.” To folve this 
difficulty, Noodt has recourfe to a conjedural 
emendation, and fuppofes ut to have been in¬ 
advertently written for at ; but, if this was 
a miftake, it muft have been pretty ancient, 
for the Greek tranflators of this fentcnce ufe 
a particle of fimilitude, not .an adverfative: 
there feems, however, no occafion for fo hazard¬ 
ous a mode of criticifm. Ulpian has not faid, 
“ talis culpa qualis in commodatoj” nor does 
the word ut imply an exadl refertiblance: he 
meaned, that a pawnee was anfwerable for neg¬ 
lect, and gave the firft inftance, that occurred, of 
another contrad:, in which the party was like- 
wife anfwerable for negleSt, but left the fort or 
degree of negligence to be determined by his 
general rule; conformably to which he himfelf 
exprefsly mentions pignus among other con- 
tradfs reciprocally ujeful, and diftinguifhes it from 
COMMODATUM, whence the borrower folely de¬ 
rives advantage*. 

It is rather lefs eafy to anfwer the cafe in the 
book of AJjife, which feems wholly fubverfive of 
my reafoning, and, if it ftand unexplained, will 
break the harmony of my fyftemf; for there, in 

Before, p. 370. t ^9 AiT. pi. 28. 
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an a£lIon of detinue for a iiamper, which had 
been bailed by the plaintiff to the defendant, the 
bailee pleaded, “ that it was delivered to him 
“ in giige for a certain fum of money; that he 
“ had put it among his other goods; and that all 
“ together had been Jiolen from him:” now, ac¬ 
cording to my doiirine, the plaintiff might have 
demurred to the plea; but he w^as driven to re¬ 
ply, “■ that he tendered the money before the Jleal- 
“ ing^ and that the creditor refufed to accept it,” 
on which fa£l iffue was joined; and the reafon, 
affigned by the chief juftice, was, that, “ if a 
man bail gpods to me to keep, and I put them 
“ among my own, I (hall not be charged, if they 
“ be Jiolen." To this cafe I anfwer: firft, that, 
if the court really made no difference between a 
pawnee and a depofitary, they were indubitably 
miftaken ; for which affertion I have the autho¬ 
rity of Bracto^, lord Holt, and St. Ge?.- 
MAN, who ranks the taker of a pledge in the 
fame clafs with a Ijirer of goods* ; next, that in 
a much later cafe, in the reign of Hen. VI. 
where a hiring of cujlody feems to be meaned, the 
diftin£lion between a thift and a robbery is taken 
agreeably to the Roman law-f*; and, laftly, that, 
although in the ftridt propriety of our lan¬ 

guage, to Jleal is to take clande finely, and to rob 

* Doft. and Stud, dial i, ch. 38. 

t Before, p. 370. notef. 
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is to feize by violence, correfponding with the 
Norman verbs embleer and robber^ yet thofe words 
are fometimes ufed inaccurately; and I always 
ful*pe£ted, that the cafe in the book of re¬ 

lated to a robbery, or a taking with force ; a fuf- 
picion confirmed beyond any doubt by the judi¬ 
cious Brook, who abridges this very cafe with 
the following title in the margin, “ Que ferra 
“ al perde. quant les biens font lobbes*:” and, in 
a modern work, where the old cafes are referred 
to, it appears to have been fettled, in conformity 
to them and to reafon, “ that if the pawn be laid 
up, and the pawnee be robbed, he fhall not be 
anfwerablef:” but lord Coke fcems to have 
ufed the word folen in its proper feivfe, becaufe 
he plainly compares a pawn with a depofit. 

If> indeed, the thing pledged be taken openly 
and violently through the fault of the pledgee, he 
fhall be refponfible for it; and after a tender and 
refufal of the money owed, w^hich are equivalent 
to adltial payment, the whole property is injlantly 
revejled in the pledgor, and he may confequently 
maintain an adion of trover:}:: it is faid in a 
moft ufeful work, that by fuch tender and refufal 
the thing pawned “ ceafes to be a pledge and 
“ becomes a depofit^ ;” but this muft be an error 

* Abr. tit. Bailment, pi. 7. t 2 Salk. 522. 

I 29 Aff. pi. 28. Yelv. 179, Ratcliff and Davh. 

§ Law of N'ft Frius, 72. 
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ofimprefli n; for there can never be a depojit 
without the owner’s confent, and a depofitary 
would be chargeable only for grofs negligence, 
whereas the pawnee, whofe fpecial property is 
determined by the wrongful detainer, becomes 
liable in all pojjible events to make good the 
thing loft, or to relinquifh his debt*. 

The reafon, given by CoK k for his dojftrinc, 
namely, “ bccaufe the pawnee has a property in 
“ the goods pledged,” is applicable to every other 
fort of bailment, and proves nothing in regard 
to any particular fpecies; for every bailee has -a 
temporary qualified property in the things, of 
which pofteflion is delivered to him by the 
bailor, and has, therefore, a pofleffbry a(ftion or 
an appeal in his own name againft any ftranger, 
who may damage or purloin them-j'. By the 
Roman law, indeed, “ even the pofteflion of the 
“ depofitai y was holden to be that of the perfon 
“ depofitingbut with us the general bailee 
has unqueftionably a limited property in the 
goods intrufted to his care: he may not, how¬ 
ever, life them on any account without the coa- 
font of the owner, either exprefsly given, if it 
can poftfibly be obtained, or at leaft ftrongly pre¬ 
fumed ; and this prefumpiion varies, as the thing 
is likely to be better, or worfe, or not at all af- 

•* Ld. Raym. 917. f Yearb. 21 Hen. VII. 14. b. 15. a. 
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fe£ted, by ufage; fince, if Cains depofit a Jetting- 
dog with Titius, he can hardly be fuppofcd un¬ 
willing, that the dog fliould be ufed for par- 
tridge-fhooting, and thus be confii med in thofe 
habits, which make him valuable ; but, if clothes 
or linen be depolited by him, one can fcarce 
imagine, that he would fulFer them to be worn; 
and, on the other hand, it may juftly be inferred, 
that he would gladly indulge Tiiius in the li¬ 
berty of ufing the books, of which he had the 
cuftody, fmee even moderate care would prevent 
them from being injured. In the fame manner 
it has been holden, that the pawnee of goods, 
which will be impaired by ufage, cannot ufe 
them; but it would be otherwife, I apprehend, 
if the things pawned adlually required exercife 
and a continuance of habits, as fporting-dogs and 
horfes: if they cannot be hurt by being worn, 
they may be ufed, but at the peril of the pledgee; 
as, if chains of gold, ear-rings, or bracelets, be 
left in pawn with a lady, and ihe wear them at a 
publick place, and be robbed of them on her re¬ 
turn, flie muft make them good: “ if ihe keeps 
** them in a bag,” fays a learned and refpe£table 
writer, “ and they are Jlolen, fire fhall not be 
“ charged*;” but the bag could hardly be taken 
privately and quietly without her omiffion of or- 


* Law of Nip Prius, 72. 
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dinary diligence; and the manner, in which 
lord Holt puts the cafe, eftabliihcs my fyf. 
tern, and. confirms the anfwer juft offered to the 
cafe from the Year-book; for, “ if fhe keep the 
jewels,” fays he, “ lockedup in her cabinet, and 
“ her cabinet be broken opetiy and the jewels taken 
“ thence, fhe will not be anfwerable*.” Again; 
it is faid, that, where the pawnee is at any ex» 
penfe to maintain the thing given in pledge, 
as, if it be a horfe or a cow, he may ride the 
horfe moderately, and milk the cow regularly, 
by way of compenfation for the charge-]"; and 
this dotftrine muft be equally applicable to a ge¬ 
neral bailee, who ought neither to be injured nor 
benefited in any refpedt by the truft undertaken 
by him; but the Homan and French law, more 
agreeably to principle and analogy, permits in¬ 
deed both the pawnee and the depofitary to milk 
the cows delivered to them, but requires them 
to account with the refpedtive owners for the 
Value of the milk and calves, deducing the rea- 
fonable charges of Iheir nouriihment|. It fol¬ 
lows from thefe remarks, that lord Coke has af- 
figned an inadequate reafon for the degree of di¬ 
ligence, which is demanded of a pawnee; and 
the true reafon is, that the law requires nothing 
extraordinary of him. 

* Ld. Raym. 917. ■)• Ow. 124. 

■j. Poth, Dej 6 ty n. 47. Nantijfment, n. 35. 
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But, if the receiver in pledge were the only 
bailee, who had a fpecial property in the thing 
bailed, it could not be logically inferred,that, 
“ therefore, he ought to keep it merely as his 
“ own " for, even if Coins have an abfolute un¬ 
divided property in goods, jointly or in common 
with Septimius, he is bou'hd by rational, as well 
as pofitive, law to take more care of them than 
of his own, unlefs he be in fadt a prudent and 
thoughtful manager of his own concerns; fince 
every man ought to ufe ordimuy diligence in af¬ 
fairs, which intereft another as well as himfelf: 
“ AUena negotia,'’ fays the emperor Constan¬ 
tine, “ exaSlo officio gcruntur*.” 

The conclufion, therefore, drawn by fir Ed¬ 
ward Coke, is no lefs illogical than his pre- 
mifles are weak; but here I muft do M. Le 
Brun the juftice to obferve, that the argument, 
on which his whole fyftem is founded, occurred 
likewife to the great oracle of EngliJJo law; 
namely, that a perfon, who had a property in 
things committed to his charge, was only obliged 
to be as careful of them as of bis ozvn goods ; 
which may be very true, if the fentence be predi¬ 
cated of a man ordinarily careful of his own; 
and, if that was Le Brun’s hypothecs, he has 
done little more than adopt the fyftem of Gode- 


* C. 4, 35.21. 
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FRoi, who exacts ordinary diligence from a 
partner 2L.nA Si .co-proprietor, but requires a higher 
degree in eight of the ten preceding contrails. 

Pledges for debt are of the higheft antiquity: 
they were ufed in very early times by the roving 
Arabs, one of whom finely remarks, “ that the 
“ life of man is no more than st. pledge in the hands 
“ of Deftiny;” and the falutary laws of Moses, 
which forbade certain implements of hufbandry 
and a widow’s raiment to be given in pawn, de- 
ferve to be imitated as well as admired. The 
diftindion between pledghig, where polTeffion is 
transferred to the creditor, and hypothecation, 
where it remains with the debtor, was originally 
Attick ; but fcarce any part of the Athenian laws 
on this fubjed can be gleaned from the ancient 
orators, except what relates to bottomry in five 
fpeeches of Demosthenes. 

I cannot end this article, without mentioning 
a fingular cafe from a curious manufeript pre- 
ferved at Cambridge, which contains a colledlion 
of queries in TurkiJJj, together with the decifions 
orconcifeanfwers oftheM ufti at ConJlantinopU: 
it is commonly imagined, that the Turks have a 
tranllation in their own language of the Greek 
code, from which they have fupplied the defeds 
of their Tartarian and Arabian jurifprudence*'] 

* Duck de Auth, Jur. Civ. Rom. I. 2 . 6. 
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but I have not met with any fuch tranflation, 
although I admit the conje<5iure to be highly 
probable, and amperfuaded, that their numerous 
treatifcs on Mahomedan law are worthy on many 
accounts of an attentive examination. The 
cafe was this : “ Zaid had left with jimru divers 

goods in pledge for a certain ium of money, 
“ and fome ruffians, having entered the houfe of 

Amru, took away his own goods together 
“ with thofe pawmed hj Zaid." Now we muft 
neceflarily fuppofe, that the creditor had by his 
own fault given occafton to this robljery ; other- 
wife we may boldly pronounce, that the Turks 
are wholly unacquainted with the imperial laws 
of Byzantium, and that their own rules are 
totally repugnant to natural juftice; for the party 
proceeds to afk, “ whether,yt«cc the debt became 
“ extinSt by the lojs of the pledge, and fmee the 
“ goods pawned exceeded in value the amount 
“ of the debt, Zaid could legally demand the 
“ balance of Anmi to which queftion the 
great law-officer of the Otbman court anfwered 
with the brevity ufual on fuch occafions, Ol- 
MAZ, It carmot be*. This cuftom, we muft con- 

* Publ. Libr. Canibr. MSS. Dd. 4. 3. See Wotton, LL. 
Hywel Dda. lib. 2. cap. 2. § 29. tiotc x. It may 
the ufage in to Jlipuhtt “ ut amiflio pignoris liberet de- 

“ bitorem,” as in C. 4. 2 t- 6. 
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fefs, of propofing cafes both of law and confci- 
ence xxxxdex feigned names to the fupreme jud^ 
whofe anfwers are confidered as foleran decrees^ 
is admirably calculated to prevent partiality and 
to fave the charges of litigation. 

The laft fpecies of bailment Is by no 
means the leaft important of the five, whether 
we confider the infinite convenience and daily 
ufe of the contrad itfelf, or the variety of its 
branches, each of which (hall now be fuccin<3;ly, 
but accurately, examined. 

1. Locatio, or locatio-conduSlio, rei, is a 
contra<D:, by which the hirer gains a tranfient 
qualified property in the tbmg hired, and the 
owner acquires an abfolute property in the fti- 
pend, or price, of the hiring; fo that, in truth, 
it bears a ftrong refemblance to the contrail of 
emptio-venditio, or sale; and, lince it is advan¬ 
tageous to both contradting parties, the harmo¬ 
nious confent of nations will be interrupted, and 
one obje.dl of this eflay defeated, if the laws of 
England (hall be found, on a fair inquiry, to de¬ 
mand of the hirer a more than ordinary degree of 
diligence. In the moft recent publication, that I 
have read on any legal fubjedl. It is exprefsly 
faid, “ that the hirer is to take all imaginable 
“ care of the goods delivered for hire*the 


* Law of A^i/i Prii/j, 3d edition correited, 72. 
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words all imaginable, if the principles before efta- 
blifhed be juft, are too ftrong for pradice even 
in the ftricft cafe of borrowing ; but, if we take 
them in the mildeft fenfe, they muft imply an 
extraordinary degree of care; and this do^lrine, 
I prefume, is founded on that of lord Holt in the 
cafe of Cocos and Bkrnard, where the great 
judge lays it down, “ that, if goods are let out 
“ for a reward^ the hirer is bound to the utmost 
“ diligence, fuch as the most diligent jatber of 
“ a family ufes*.” It may leem bold to contro¬ 
vert fo refpedfable an opinion; but, without in- 
ftfting on the palpable injuftice of making a bor- 
rower and a hirer anfwerable for precifely the 
fame degree of negledl, and without urging, that 
the point was not then before the court, I will 
engage to (how, by tracing the dodlrine up to 
its real fource, that the dictum of the chief 
juftice was entirely grounded on a gramma¬ 
tical miftake in the tranflation of a Tingle Latin 
word. 

In the firft place, it is indubitable, that his 
lordfhip relied folely on the authority of Br ac¬ 
ton i whofe words he cites at large, and imme¬ 
diately fubjoins, “ whence it appears, now 
the words, “ tabs ab eo defideratur cuftodia, 
“ qualem diligentissimus paterfamilias i\ii% 


* Ld. Rayin. 91 < 5 . 
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“ rebus adhibit,” on which the whole queflion 
depends, are copied exadlly from Justinfan*, 
who informs us in the procme to his Inftitutes, 
that his decifions in that work were extraded 
principally from the Commentaries of G\i\js\ and 
the epithet diligentijfmus is in fadl ufed by this 
ancient lawyer and by him alone, on the fub- 
jedl of hiring: but Gaios is remarked for writ¬ 
ing with energy, and for being fond of ufing 
Juperlatives, where all other writers are fatisfied 
with pofitives^ ; fo that his forcible manner 
of exprelTing himfelf, in this inftancc as in fome 
others, mifled the compilers employed by the 
Emperor, whofe words Theophilus rendered 
more than literally, and Br acton tranfcribed; 
and thus an epithet, which ought to have been 
tranflated ordinarily diligent, has been fuppofed 
to mean extremely careful. By redlifying this 
miftake, we reftore the broken harmony of the 
pandedts with the injiitutes, which, together with 
the code, form one connedled vt:ork\, and, when 
properly underftood, explain and illuftrate each 
other; nor is it neceflary, I conceive, to adopt the 
Interpretation of M. De Ferriere, who ima- 

* Bra£t. 62. b. Juftin. Inft. 3. aj. where Theophilus hai 

3 itV<|utXrVarof. 

•| D 19. 2. 25. 7. J Le Brim, p. 93. § Burr. 426 

VOL. VI. E E 
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ginea, that both Justinian and Gaius are 
i'peaking only of cafes, which from their nature 
demand extraordinary care*. 

There is no authority then againft the rule, 
which requires of a hirer the fame degree of 
diligence, that all prudent tnen^ that is, the ge¬ 
nerality oj mankind, ufe in keeping their own 
goods ; and the juft diftinftion between hor~ 
rsiving zx\d hiring, which the ' yeitV/'Z’lawgiver 
emphatically makes, by faying, if it be an 
hired things it came for its hire j ,” remains 
eftablifhed by the concurrent wifdom of nations 
in all ages. 

If Caius therefore hire a horfc, he is bound 
to ride it as moderately and treat it as carefully, 
as any man of common difcretion would ride and 
treat his own horfe; and if, through his negli¬ 
gence, as by leaving the door of his ftable open 
at night, the horib be folen, he muft anfwer for 
it; but not if he be robbed of it by highway¬ 
men, unless by his imprudence he gave o'cea- 
fion to the robbery, as by travelling at vinufual 
hours, or by taking an unufual road: if, indeed, 
he hire a carriage and any number of horfes, 
and the owner fend with them his poftilion or 
coachman, Caius is difeharged from all atten¬ 
tion to the horfes, and remains obliged only to 

■ Injh vol. V. p. 138. 


f Exot!. xxii, 15. 
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take ordinary care of the glafles and infide of 
the carriage, while he fits in it. 

Since the negligence of a fervant, aBing wiihr 
his majler's diretlions exprejs or implied^ is the 
negligence of the mafter, it follows, that, if the 
fervant of Cains injure or kill the horfe by rid¬ 
ing it immoderately, or, by leaving the ftable- 
door open, fuffer thieves to fteal if, Cains must 
make the owner a compenfation for his lofs * ; 
and it is juft the fame, if he take a ready-fur- 
nifhed lodging, and his guefts, or fervants, 
while they aif under the authority given by 
him, damage the furniture by the omiflion of 
ordinary care. At Ro^ne the law was not quite 
fo rigid; for Pomponius, whofe opinion on 
this point was generally adopted, made the 
mafter liable, only when he was culpably neglt~ 
gent in admitiing carelefs guejls or fervants, whofe 
bad qualities he ought to have known f: but 
this diftindion muft have been perplexing 
enough in practice; and the rule, which, by 
making the head of a family anfwerable indif- 
criininately for the faults of thofc, whom he 
receives or employs, compels him to keep a vi¬ 
gilant eye on all his domefticks, is not only 
more fimple, but more conducive to the pub- 
lick fecurity, although it may be rather harfh 

* Salk. 282. Ld. Raym. 619. 

E E 2 


t D. 19. 2. It. 
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in fome particular inftances *. It may here be 
obferved, that this is the only contradt, to which 
the French, from whom our word bailment was 
borrowed, apply a word of the fame origin; 
for the letting of a houfe or chamber for hire is 
by them called bail a layer, and the letter for 
hire, bailleur, that is, bailor, both derived from 
the old verb bailler, to deliver; and, though 
the contradls, which are the fubjed of this 
eflay, be generally confined to moveable things, 
yet it will not be improper to add, that, if im¬ 
moveable property, as an orchard, a garden, or 
a farm, be letten by parol, with no other ilipu* 
lation than for the price or rent, the leflTee is 
bound to ufc the fame diligence in preferving 
the trees, plants, or implements, that every pru¬ 
dent perfon would ufe, if the orchard, garden, 
or farm, were his own. 

2. Locatio oPERis, which is properly fubdi- 
vifible into two branches, namely, faciendi, and 
mercium vehendarum, has a moll extenfive influ¬ 
ence in civil life j but the principles, by which 
the obligations of the contrading parties may be 
afeertained, are no lefs obvious and rational, 
than the objeds of the contrad are often vaft 
and important'[•. 

* Poth. Louage, n. 193. 

t It may beufeful to mention a nicety of the Ljtin language 
in the application of the verbs /scare and cs/iduare : the em- 
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If Titius deliver filk or velvet to a tailor for 
a fuit of clothes, or a gem to a jeweller to be 
fct or engraved, or timber to a carpenter for 
the rafters of his houfe, the tailor, the engrav¬ 
er, and the builder, are 'not only obliged to 
perform their feveral undertakings in a work- 
manly manner"*^: hnt^ Jince they are entitled to a 
reward, either by exprefs bargain or by impli¬ 
cation, they muft alfo take ordinary care of. the 
things refpedlively bailed to them : and thus, if 
a horfe be delivered either to an agifting farmer 
for the purpofe of depafturing in his meadows, 
or to an hoftler to be drelTed and fed in his 
ftable, the bailees are anfwerable for the lofs of 
the horfe, if it be occafioned by the ordinary 
negled of themfelves or their fervants. It has, 
indeed, been adjudged, that, if the horfe of a 
gueft be fent to fajiure by the owner s defire, the 
innholder is not, as fuch, refponfible for the lofs 

ployer, who gives the reward, is locator operis, but conduHor 
operorunf, while the party employed, who receives the pay, is 
hcator operarum, but cendutJer operis. Heinecc, .in Pand. 
par. 3. § 320. So, in Horace, 

“ Tu fecanda marmora 
“ Locas "— 

which the (lonehewer or mafon eonduxit. 

* I Ventr. 268. erroneoufly printed i Vertt. 268. in all 
the editions of Bl. Comm. II. 452. The innumerable multi¬ 
tude of inaccurate or idle references, in our beft reports and 
law-tra£ls, is the bane of the ftudent and of the prac- 
tiftr. 
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of him by theft or accident * ; and, in the cafe 
of Mosley and Fosset, an adion againft an 
agifter for keeping a horfc fo negligently that it 
was Jiolen^ is faid to have been held maintain¬ 
able only by reafon of a /pedal aflumption f; 
but the cafe is diftercntly reported by Rolle, 
who mentions no fuch reafon; and, according 
to him, chief juftice Popham advanced gene¬ 
rally, in conformity to the principles before 
eftablifhed, that, “ if a man, to whom horfes are 
“ bailed for agiftment, leave open the gates of 
“ his field, in confetjuenefe of which neglefl: 
“ they ftray and are jlolen, the owner has an 
“ adtion againft him:” it is the fame, if the 
innkeeper fend his gueft’s horfe to a meadow oj 
bis own accord, for he is bound to keep fafely 
all fuch things as his guefts depofit within his inn, 
and fhall not difeharge himfelf by his own a£t 
frem that obligation ; and, even when he turns 
out the horfe by order oJ the owner, and receives 
pay for his grafs and care, he is chargeable, 
furely, for ordinary negligence, as a bailee for 
hire, though not as an innkeeper by the general 
cuftom of the realm. It may be worth while 
to inveftigate the reafons of this general cujlom, 
which in truth means no more than common law, 
concerning innholders*. 

* 8 Rep. Cape’s Cite, + Mo. 5^3. i Ro. Abr.4. 

J Reg, Orig. 105. a. Noy, Max. ch. .(3. 
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Althougli a ftipe«4 or reward in move/ be the 
eflence of the contract called locatio^ yet the fame 
refponfibility for iiegledt is jullly demanded in 
any of tlie innominate contracts, or, whenever a 
valuable confideration of any kind is given or 
ftlpulated. This is the cafe, where the contradt 
do lit des is formed by a reciprocal bailment for 
life, as if Robert permit Henry to ufe his plea- 
fure-boat for a day, in confideration that Henry 
will give him the ufe of his chariot for the fame 
lime; and fo in ten thoufand inftances, that 
might be imagined, of double bailments: this too 
is the cafe, if the abfolute property of one thing 
be given as an equivalent for the temporary or 
limited property of another, as if Charles give 
Qeorge a brace of pointers for the ufe of his 
■hunter during the feafon. The fame rule is ap¬ 
plicable to the contract facio ut facias, where 
two perfons agree to perform reciprocal works; 
•as if a mafon and a carpenter have each refpec- 
tively undertaken to build an edifice, and they 
mutually agree, that the firft fliall finilh all the 
mafonry, and the fecond all the w'ood-work, in 
their refpedlive buildings; but, if a goldfmith 
make a bargain with an architeft to give him a 
quantity of wrought plate for building his houfe, 
this is the contradl do ut facias, or facio ut des \ 
and, in all thefe cafes, the bailees muft anfwer 
for the omiffion of ordinary diligence in preferv- 
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ing the things, with which they are intrufted: 
fo, when Jacob undertook the care of Laban’s 
flocks and herds for no lefs a reward than his 
younger daughter, whom he loved fo paflion- 
ately, that Jeven years were in his eyes like a 
Jew days, he was hound to be juft as vigilant, 
as if he had been paid in fhekels of filver. 

Now the obligation is precifely the fame, as 
we have already hinted *, when a man takes 
upon himfelf the cuftody of goods in confe- 
quence and confideration of another gainful con¬ 
trail', and, though an innholder be not paid in 
money for fecuring the traveller’s trunk, yet the 
^xseAfacit ut facial, and alights at the inn, not 
folely for his own refrefhracnt, but alfo that 
his goods may be fafe: independently of this 
reafoning, the cuftody of the goods may be 
confidered as acceJJ'ary to the principal contra£l, 
and the money paid for the apartments as ex¬ 
tending to the care of the box or portmanteau; 
in which light Gaius dnd, as great a man as 
he, lord Holt, feem to view the obligation} 
for they agree, “ that, although a bargeman 
“ and a mafter of a Ihip receive their fare for 
“ the paflage of travellers, and an innkeeper 
“ his pay for the accommodation and enter- 
« tainment of them, but have no pecuniary re- 
“ ward for the mere ciifody of the goods be- 


* p- rn> 375 - 
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V longing to the pafTengers or gucfts, yet they 
“ are obliged to take ordinary care of thofe 
“ goods; as a fuller and a mender are paid for 
“ their Jkill only, yet are anfwerable, ex iQcato, 
“ ior ordinary negledtj if the clothes be loft or 
damaged*.” 

In w:hatever point of view we confider this 
bailment; nd more is regularly demanded of the 
bailee than the care, which every prudent man 
takes of his own property; but it has long been 
holden, that an innkeeper is bound to reftitution, 
if the trunks or parcels of his guefts, committed 
to him either perfonally or through one of his 
agents, be damaged in his inn^ or Jiolen out ofity 
by any perfon •whatever f; nor fhall he difchargc 
himfelf from this refponfibility by a refufal to 
take any care of the goods, hecaufe there are 
fufpeSled perjons in the houfe, for luhofe condudi 
he cannot be anfwerable\: it is otherwife,' in¬ 
deed, if he refufe admiflion to a traveller, bc- 
, caufe he really has no room for him, and the 
traveller, neverthelefs, infift upon entering, and 
place his baggage in a chamber without the 
keeper’s confent §. 

Add to this, that, if he fail to provide honeft 
Jervants and honeft inmatesy according to the 
confidence repofed in him by the publick, hi* 
* D. 4. 9. 5. and la Mod. 487. 
t Yearb. lO Hen. VII. 26. 2 Cro. 189. 
i Mo. 78. § Dy. 158. b. I And. 29. 
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negligence in that refpefl is highly culpable, 
and he ought to anfwer civilly for their a^its, 
even if they fhould roh the guefts, who fleep in 
his chambers *. Rigorous as this law may ieem, 
and hard as it may adlually be in one or two 
particular inftances, it is founded on the great 
principle of publick utility, to which all private 
(<6'nflderations ought to yield; for travellers, 
who mull be numerous in a rich and commer¬ 
cial country, arc obliged to rely almoft impli¬ 
citly on the good faith of innholders, whofe 
education and morals are ufually none of the 
beft, and who might have frequent opportuni¬ 
ties of afibciating with rulfians or pilferers, 
while the injured guell could fcldom or never 
obtain legal proof of fuch combinations, or 
even of their negligence, if no adlual fraud had 
been committed by them. Hence the Praetor 
declared, according to Pomponios, his dejire 
of fecuring the ■public from the dijhonejly of fuch 
men, and by his editl gave an adtion againft 
them, if the goods of travellers or paflengers 
were loft or hurt by any means, except damno 
fat ah, or by inevitable accident', and Ulpian 
intimates, that even this feverity could not re- 
ftrain them from knavifti pradlices or fufpicious 
negledf. 

• I Bl. Comm. 430 . 


t D. 4 . 9 . I. and 3 . 
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In all fuch cafes, however, it is competent 
for the innholder to repel the prefumptioh of his 
knavery or default, by proving that he took or- 
dinary care, or.that the force^ which occafioned 
the lofs or damage, was truly irrefijiible. 

When a private man demands and receives a 
compenfation for the bare cujlody of goods iii 
his warehoufe or ftore-rooin, this is not proper¬ 
ly a depojit^ but a hiring of, care and attention : 
it may be called locatio cujiodice^ and might have 
been made a diftind branch of this laft fort of 
bailment, if it had not feemed ufelefs to multi¬ 
ply fubdivifions; and the bailee may ftill be de¬ 
nominated locator opera^ fmee the vigilance and 
care^ which he lets out for pay, are in truth a 
mental operation. Whatever be his appellation, 
either in Englijh or Latin, he is clearly refpon- 
fible, like other interefted bailees, for ordinary 
negligence; and, although St. German feems 
to make no difference in this refped between a 
keeper of goods for hire and a fimple depojitary, 
yet he ufes the word defaul j', like the cul- 
VA of the Romans, as a generical term, and 
leaves the degree of it to be afeertained by the 
rules of law*. 

In the fentence immediately following, he 
makes a very material diftindion between the 

two contrads; for, “ if a man, fays he, have 

% 

* Docl. and Stud, where before cited. 
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“ a certain recompenfe for the keeping of goods, 
“ and promife, at the time of the delivery, to 
‘‘ redeliver them fafe at his peril, then he fhall 
be charged with all chances, that may befall; 
“ but, if he make that promife, and have 
nothing for keeping them, he is bound to no 
“ cafualties, but fuch as are wilful, and happen 
“ hy his own default:' now the word peril, 
like periculum, from which it is derived, is in 
itfelf ambiguous, and fometimes denotes the 
rijk of inevitable mifchance, fometimes the dan¬ 
ger arlhng from a want of due circumfpeStion ; 
and the ftronger JenJe of the word was taken in 
the firft cafe again ft him, who uttered it', but, in 
the fecond, where the conflruftion is favour¬ 
able, the milder feufe was juftly preferred*. 
Thus, when a perfon, who, if he were wholly 
uninterefed, would he a mandatary, undertakes 
for a reward to perform any work, he muft be 
confidered as bound dill more ftrongly, to ufe a 
degree of diligence adequate to the performance of 
it: his obligation mull be rigoroully conftrued, 
and he would, perhaps, be anfwerable for fight 
negledl, where no more could be. required of a 
mandatary than ordinary exertions. This is the 
cafe of commiflioners, factors, and baililfs, when 
their undertaking lies infefance, and not fimply 


** See before, p. 370. 
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in cujiody : hence, as peculiar care Is demanded 
in removing and raifing a fine column of gra- 
nate or porphyry, withou-t injuring the fhaft or 
the capital, Gaius feems to exad more than or-- 
dinary diligence from the undertaker of fuch a 
work for a ftlpulated compenfation*. Lord 
Coke confiders a fa£lor in the light of a fervant^ 
and thence deduces his obligation; but, with 
great fubmlflion, his reward the true reafon, 
and the nature of the hufinefs is the juft meafure, 
of his duty f ; which cannot, however, extend 
to a refponfibility for mere accident or open rcb- 
hery1(.; and, even in the cafe of thfty a factor 
has been holden excufed, w'hen he fhowed, 
“ that he had laid up the goods of his principal 
“ in a warehoufe, out of which they were 
“ Jlolen by certain malefadors to him un- 
“ known 

Where Jkill is required, as well as care, in 
performing the work undertaken, the bailee for 
hire muft be fiippofed to have engaged himfelf 
for a due application of the necefary art: it is 
his own fault, if he undertake a work above his 
ftrength ; and all, that has before been advanced 
on this head concerning a mandatary, may be 
applied with much greater force to a conductor 


• D. 19. 27. t 4 Rep. 84. I.d. Raym. 918. 

T i Iiift . 89, a. § I \'eiu. 121. Vtfi Smiih, 
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operis faciendi*, I conceive, however, that, 
where the bailor has not been deluded by any 
but llimfclf, and voluntarily employs in one 
art a man, who openly exercifes another, his 
folly has no claim to Indulgence; and that, un- 
Isfs the bailee make falfe pretenfions, or a fpe- 
ctal undertaking, no more can fairly be de¬ 
manded of him than the bed of his ability f. 
The cafe, which Sadi relates with elegance 
and humour in his GuHjlan or Rofe-Garden, 
and which Pufdkdorf cites with approba¬ 
tion J, is not inapplicable to the prefent fubjcdl, 
and may ferve as a fpecimen of Mahomedan lawy 
w hich is not fo different from ours, as we are 
taught to imagine: ‘ A man, who had a dif- 
‘ order in his eyes, called on a farrier for a re- 
‘ medy; and he applied to them a medicine 
‘ commonly ufed for his patients : the man loft 

* his light, and brought an adliou for damages; 

* but the judge faid, “ No adion lies, for, if 
'* the complainant had not himfelf been an afsy 
“ he would never have employed a farrier f 
‘ and Sadi proceeds to intimate, that, ‘‘ if a 
** perfoii will employ a common mat-maker to 

weave or embroider a fine Carpet, he muft 
“ impute the bad workmanlhip to his own 
“ folly §.” 

* Spondet, fay the Roman lawyers, peritiam arils. 

•}■ P. 381. t De Jure Nat. et Gent. lib. 5. cap. 5. § 3, 

§ Rofar. Polit. cap. 7. There aie numberless tradts in 
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In regard to the diftinflion before-mentioned 
between the fjonfe(dnce and the wz/fefance of a 
workman*, it is indifputably clear, that an ac¬ 
tion lies in both cafes for a reparation in da¬ 
mages, whenever the work was undertaken for 
a reward^ either actually paid, exprefsly ftipu- 
lated, or, in the cafe of a common trader, 
ftrongly implied\ of which Blackstone gives 
the following inlfance: “ If a hutlder promifes, 
“ undertakes, or alTumes to Caiut, that he will 
“ buiid and cover his houfe within a time li- 
mited, and fails to do it, Caius has an adtion 
“ on the cafe againft the builder for this breach 
** of his exprefs protnife, and fhall recover a 
pecuniary fatisfadiicm for the injuiy fuftaincd 
** by fuch delayf.” The learned author mean- 
ed, I prefumc, u common builder, or fuppofed a 
conjideration to be given ; and for, this rcafun I 
forbore to cite his dodlrine as in point on the 
fobjedt of an aclion for the z?(?;?pcrforniance of 
a mandataryX, 

Before we leave this article, it feems proper 
to remark, that every bailee for pay^ whether 

Arnbici, Ptrjtan, and Turkifi, on every branch of jurif- 
prudencej from tlie bed of which it would not be difficult 
to extra£t a complete fyftcm, and to compare it with our 
own ; nor would it be lefs eafy, to explain in Per/tan or 
Arahich fuch parts of our Englijh law, as either coincide 
with that of the Aftatkh, or are manifcllly preferable to it. 

P.382, &c. t 8 Comm. 157. f P. 38'i, 384, 385. 
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condudtor ret or condu^or opertSy mu ft be fup- 
pofed to know, that the goods and chattels of 
his bailor are’in many cafes dtjiratnable for rent, 
if his landlord, who might otherwift be (hamc- 
fully defrauded, find them on the premifles*; 
and, as they cannot be diftrained and fold with¬ 
out his ordinary default at leajly the owner has 
a remedy over againft him, and mull receive a 
compenfation for his lofs-j-: even if a depojitary 
were to remove or conceal his oivn goods, and 
thofe of his depofitor were to be fcized for rent- 
airerc, he would unqueftionably be bound to 
make reftitution ; bat there is no obligation in 
the bailee to fuggejl uoife precautions againft in¬ 
evitable accident ; and he cannot, therefore, be 
obliged to advife infurance from fire \ much less 
to injure the things bailed without an authority 
from the bailor. 

It may be right alfo to mention, that the dil- 
timftion, before taken in regard to loans be¬ 
tween an obligation to reftore the fpecifick ih.m-i'Sy 
and a power or neceflity of returning others 
equal in value, holds good likewife in the con- 
trads of hiring and depofiting: in the f rft cafe, 
it is a regular bailment\ in the fecond, it be¬ 
comes a debt. Thus, accotding to Alfenus 
in his famous law, on which the judicious 


* Burr. 1498 . Sec. 


+ 3 . Bl. Comm. 8 . 


i P' 392 - 
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Bynkershoek has learnedly cothment^, “ if 
“ ingot of filver be delivered to a filver- 
** fmith to make an urn, the iv/jole property is 
“ transferred, and the employer is only a cri’dt- 
‘‘ tor of metal equally valuable, which the 
“ workman engages to pay in a certain lhape* 
the fmith may confequently apply it to his own 
life ; but, if it perifh, even by unavoidable mif- 
chance or irrefiftible violence, he, as owner of 
it, muft abide the lofs, and the creditor muft 
have his urn in due time. It would be other- 
wife, no doubt, if the fame filver, on account 
of its peculiar finenefs, or any uncommon 
metal, according to the whim of the owner, 
were agreed to be fpedfcally redelivered in the 
form of a cup or a ftandilh. 

3 . Locatto operis merctum iveiiemdariIm 
is a contraft, which admits of many varieties 
In form, but of none, as it feems At- len^tfXXo 
be fettled, in the fnhfia'ntial Obligations of the 
bailee. 

A carrier for hire ought, by the rule, to be 
refponfible only for ordinary negledl; and, in 
the time of Henry VIIT. it appears to have 
been generally holden, “ that a common carrier 
“ was chargeable, in cafe of a lofs by robheryf 
*• only when he had travelled by loays danger- 

I^. 19. 2. 31. Bynk. Ohf. Jur, Rout. lib. VJII. 

VOL. VI. F F 
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dus for robbings or driven by night, or at any 
“ inconvenient hour*'” but, in.the commer¬ 
cial reign of Elizabeth, it was refolved, upon 
the iatne broad principles of policy and conve¬ 
nience that have been mentioned in the cafe of 
innholders, “ that, if a common carrier be robbed 
“ of the goods delivered to him, he fhall an- 
“ fwer for the value of them-j-.” 

Now the rezvard or hire, which is confidered 
by fir Edward Coke as the reafon of this dc- 
cifion, and on which the principal- ftrefs is often 
laid in our own times, makes the carrier liable, 
indeed, for the omilfion of ordinary care, but 
cannot extend to irrejijlible force\ and, though 
fome other bailees have a recompenfe, as faBors 
and workmen for pay, yet, even in Woodliefe's 
cafe, the chief juftice admitted, that robbery 
was a good plea for a faBor, though it was a 
bad orte for a carrier: the true ground of that 
refolution is the publick employment exercifed by 
the carrier, and the danger of his combining 
with robbers to the infinite injury of commerce 
and extreme inconvenience of fociety 

The modern rule concerning a common carrier 
is, that “ nothing will excufe him, except the 

* Doct. and Stud, where often before cited. 

■|- I Inft. 89. a. Mo. 46a. I Ro. Abr. 2. WoodlUfe and 
Curties’. 

J Ld. Raym. 917. J2 Mod. 487. 
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** aSi of God, or of the King's enemies* f but 
a momentary attention to the principles mull 
convince us, that this exception is in truth part 
of the rule itfelf, and that the refponfibility for 
a lofs by robbers is only an exception to it: a 
carrier is regularly anfwerable for neglect, but 
not, regularly^ for damage occafioned by the at¬ 
tacks of ruffians^ any more than for hoftile vio¬ 
lence, or unavoidable misfortune • but the, great 
maxims of policy and good government make it' 
neceffary to except from this rule the cafe of 
robbery^ left confederacies ftiould be formed be¬ 
tween carriers and dcfperate. villains with little 
or no chance of detection. 

Although, the A^of- God^ which the ancients 
too called and Vim divinam, be an ex- 

preflion, which long habit has rendered familiar 
to us, yet perhaps, on that very account, it 
might be more proper, as well as more decent, 
to fubftitute in its place inevitable accident: reli¬ 
gion and reafon, which can never be at va¬ 
riance without certain injury to one of them, 
aflure us, that “ not a guft of wind blows, nor 
“ a flafli of lightning gleams, without the 
“ knowledge aitd guidance of a fuperintending 
“ mind but this doftrine lofes its dignity 
and fublimity by a technical application of it. 


* Law of l^ift Prius, 70, 71. 
F F 5! 
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whi'ch may in feme inilanccs border even upon 
profanenefs ; and law, which is merely a prac¬ 
tical fcience, cannot ufe terms too popular and 
perfpicuous. 

In a recent cafe of an adlion agamlfl a carrier, 
it was holden to be no excufe, “ that the lhip 
“ was tight, when the goods were placed on 
‘‘ board, but that a rat, by gnawing out the 
“ oakum, had made a fmall hole, through 
which the water had guflied* hut the true 
reafon of this decifion is not mentioned by the 
reporter: it was in fadt at leajl ordinary negli¬ 
gence, to let a rat do fuch mifcljief in the vef- 
fel; and the Roman law has, on this principle, 
decided, that, “ fi fullo veftim^ftta polienda 
“ acceperit, eaque mures roferint, ex locate te- 
“ netur, quia dehuit ah hac re caveref^ 

Whatever doubt there may be, among civi¬ 
lians and common-lawyers, in regard to a cajket^ 
the contents of which are concealed from the de¬ 
positary +, it feems to be generally underftood, 
that a common carrier is anfwerable for the lofs 
of a box or parcel, be he ever fo ignorant of its 
contents^ or be thofe contents ever fo valuable, 
unlefshe. make a fpecial acceptance §: but 
fraud and impofition by the bailor will deprive 

* I Wils. part I. 281. Dale and Hall, 
f D. 19. 2. 13. 6. t Before, p. 362, 3^4,366. 

§ X Stxa. 145. Titchburn and White. 
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him of his a6Hon, and if there be proof, that 
the parties.were apprized of each other’s inten¬ 
tions, although there was no perfonal commu¬ 
nication, the bailee may be confidered as a fpe^ 
cial acceptor: this was adjudged in a rery mo¬ 
dern cafe particularly circumftanced, in which 
the former cafes in Ventri\ AUeync, and Car- 
thew^ are examined with liberality and wifdomj 
but, in all of them, too great ftrefs is laid on 
the reward^ and too little on tKe important mo¬ 
tives of public utility^ which alone dilUnguifh 
a carrier from other bailees for hire* 

I'hough no fubftantial difference is affign- 
able between carriage by land and carriage by 
zvater, or, in other words, between a waggon 
and a barge^ yet it foon became necelfary for the 
courts to declare, as they did in the reign of 
James I., iheX common hoyman^ like a com¬ 
mon waggoner, is rcfponfible for goods com¬ 
mitted to his cuflody, even if he be robbed of 
them f ; but the reafon faid to have been given 
for this judgement, namely, becaufe he had his 
hire, is not the true one ; fince, as we have be¬ 
fore fuggefted, the recompenje could only make 

* Burr. 2298. Gibbon and Pir;>iton. See i Vent. 238. All. 
93. Carth. 483. 

■f Hob. fa. 33. 2 Cro. 330. RichnnA Kneeiand. “The 

“ PkA cafe of the kind, ftid lord Holt, to be found in our 
“ books.” 12 Mod. 480. 
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him liable for temerity and imprudence^ as if a 
bargemafter were ralhly to (hoot a bridge, when 
the bent of the weather is tempeftuous ; b\it not 
for a mere cafualty, as if a hoy in good condi¬ 
tion, fhooting a bridge at a proper time, were 
driven againft a pier by a fudden breeze, and 
overfet by the violence of the fhock*; nor, by 
parity of reafon, for any other force too great 
to be refilled puhlick employment of the 
hoy man, and that diftruft, which an ancient 
writer juftly calls the fneiv of wifdom, are the 
real grounds of the law’s rigour in making fuch 
a perfon refponfible for a lofs by robbery. 

All, that has juft been advanced concerning 
a carrier, may, therefore, be applied to a 
bargemafter or boatman ; but, in cafe of a tern- 
pell, it may fometimes happen, that the law of 
jetfon and average may occafion a difference. 
Bar croft's cafe, as it is cited by chief jullice 
Rolle, has fome appearance of hardlhip ; “ a 
“ box of jewels had been delivered to a ferry- 
“ man, who knew not what it contained, and, a 
“ fudden llorm arifmg in the palfagc, he threw 
“ the box into the fea; yet it was refolved, that 
“ he Jhould anfwer for it |now I cannot help 

* I Stra. 128. AniU: Stevens, 

f Palm. 548. W. Jo. 159. See thecloftrine of uievitnhle 
accident moll learnedly difeufled in Defid. Hernldi Animadv. 
in Salmafii Obferv. in Jus Jtt. et Rem. cap. xv. 

I All. 93. 
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&ipe 61 ing^ that there was proof in this cafe of 
culpable negligence, and probably the cafket Was 
both/mail and light enough, to have been kept 
longer on board than other goods; for, in the 
cafe of Gravejend barge, cited on the bench by 
lord Coke, it appears, that the pack, which was 
thrown overboard in a tempeft, and for which 
the bargeman was holden not an/werable, was of 
great value and great weight', although this laft 
circumftance be omitted by Rolle, who lays 
only, that the mafter of the velfel had noinforma'‘ 
iion of its contents*. 

The fubtiity of the human mind, in finding 
diftinilions, has no bounds; and it was imagined 
by fome, that, whatever might be the obligation 
of a batge-vcidSktv, there was no reafon to be 
equally rigorous in regard to the mafter of &Jbipi 
who, if he carry goods for profit, muft indubita¬ 
bly anfwer for the ordinary negledt of himfelf or 
his mariners, but ought not, they faid, to be 
chargeable for the violence of rovers.* it was, 
however, otherwife decided in the great cafe of 
Mors and Slew, where “ eleven perfons armed 
“ came on board the fhip in the river, under 
“ pretence of imprejjing feamen, and forcibly 
“ took the chefts, which the defendant had en- 
“ gaged to carryand, though the mafter was 


2 BulAr* 280. 2. Ro. Abr. 567. 
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ratirWy blamelefs, yet fir Matthew Hale 
and his brethren, having heard lioth civilians and 
common-lawyers, and, among them, Mr. Holt 
for the plaintiff, determined, on the principles 
juft before eftabliftied, that the bailor ought to 
recover*. This cafe was frequently mentioned 
afterwards by lord Holt, who faid, that “ the 
“ declaration was drawn by the greateft pleader 
“ in England of his timef 

Still farther: fince neither the element, on 
which goods are carried, nor the magnitude and 
form of the carriage, make any difference in the 
refpCnfibility of the bailee, one would hardly 
have conceived, that a diverfity could have been 
taken between a letter and any other thing. Our 
common law, indeed, was acquainted with no 
fuch diverfity; and a private poft-mafter was 
precifely in the fituation of another carrier; but 
the ftatute of Charles II. having eftablifhed a 
general polt-office, and taken away the liberty of 
fending letters by a private poftj, it was thought, 
that an alteration was made in the obligation of 
the poft-mafier general ; and, in the cafe of 
hancdeoih Cotton, three judges determined, againft 
the fixed and well-fuppoited opinion of chief 
juftice Holt, “ that the poft-mafter was not 

’■ I Ventr. 190. 238. R.iym. 220. 

t Ii!l. R•^yrn. 9:2. 

1 12 Cha. II. ch. 33. Sec the fLibfc(iucnt (latutes. 
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“ anfwerable for the lofs of a letter exche- 
“ quer-bills in it*now this was a caf©jpf,pr- 
dinary negledl, for the bills were Jio!en out of thip 
plaintiff’s letter in the defendant's office'^ ; and, 
as the mafter has a great falary for the difchargc 
of his truft; as he ought clearly to anfwer for the 
ads of his clerks and agents ; as the ftatute, pro- 
feffedly enaded for fajety as well as difpatch^ 
could not have been intended to deprive the 
fubj ec’t of any benefit, which he before enjoyed; 
for thefe reafons, and for many others, I l^elieve 
that CI c E Ko would have faid, what he wrote on 
a fimilar occafion to Trj:batius, “ Egotamen 
“ SC.EVOL7E affentiorf.” It would, perhaps, 
have been different under the Jlatute, if the poll 
had been robbed^ either by day or by night, 

* Carth. 487. iJ Mod. 482. 

I In addition to the authorities, before cited, p. 370. note 
(t), for the diftindlion between a lofs by Jlealth and by robbery, 
fee Dumoulin, traft. De eo quod intereji, note 184. and Ro- 
SELLA CASUUM, 28. b. This laft is the book, wliich St. Ger¬ 
man improperly calls Summa Ro/ella, and by mifquoting 
which he mifled me in the paflage concerning the full of a 
houje, p. 396. The words of the author, Trovamala, are 
thefe: “ Domus tua minabatur ruinnm ; domus corruit, et in- 
“ terficitequum \\h\commodatum-, certenonpotcltdicic ifusfor- 
“ tuitus; quia diligentfjimus repar&ITet domuin, vcl ibi non ha- 
“ bitalTet-, fi autem domus non minabatur ruin tm, fed impetu 
“ tenipejlatis validm corruit, non ell tibi iinputandum.’^ 

I Epilt. ad Fam, VII. it. 
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when there k a neccflity of travelling, but even 
that queftion would have been clifputable; and 
here I may conclude this divifion of my eflay, with 
obferving, in the plain but emphatical language of 
St. German, “ that all the former dWexfities be 
** granted by fecondary conclufions derived upon 
the law of reafon, without any Jiatute made in 
that behalf j and, peradventure, laws and the 
“conclufions therein be the more plain and the 
“ more open; for if any Jlaiute were made there^ 
“ ini I think verily, more doubts and queftions 
“ would arife upon the Jlatutey than doth now, 
“ when they be only argued and judged after 
“ the common law*.” 

Before I finiflr the hijlorical part of my eflay, 
in which I undertook to demonftnite, “ that a 
“ perfed harmony fubfifled on the interefting 
“ branch of jurifprudence in the codes of nations 
“ moji eminent for legal wi)dom'\y‘ I cannot for¬ 
bear adding a few remarks on the inftitutions of 
thofe nations, who are generally called barbarous^ 
and who feem in many inftances to have de- 
ferved that epithet: although traces of found 
reafoning and folid judgement appear in moft of 
their ordinances. 

By the ancient laws of the Wisigoths, 
which are indeed rather obfcure, the “keeper o^ 

* Do£t. and Stud. dial. z. chap. 38. laft fcntence. ■ 
d t’- 38 V 
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“ a Korfe or an ox for biret as well as a hirer fi^ 
“ tife^ was obliged, if the animal peripedf to re- 
“ turn another of equal worth:’’ the law of the 
Baiuvarians on this head is nearly in the fame 
words; and the rule is adopted with little altera¬ 
tion in the capitularies of Charlemagne and 
Lewis the Pious*^ where the Mofaick law be¬ 
fore cited concerning a borrower may alfo be 
foundf- In all thefe codes a depojitary of gold, 
filver, or valuable trinkets, is made chargeable, 
if they are deftroyed by Jire^ and bis own goods 
perifh mt with them; a ^circumftance, which 
feme other legiflators have confidered as condu- 
Jive evidence of grofs negleft or fraud; thus, by 
the old Britifixxs ^ Q ., called the book of Cvn awg, 
a perfon, who had been robbed of a depofit, waa 
allowed to clear himfelf by making oath, with 
compurgators, that he had no concern in the rob¬ 
bery, unlej's be had faved bis own goods', and it 
was the fame, I believe, among the Britons in 
the cafe of a lofs by Jire, which happened with¬ 
out the fault of the bailee; although HowEL^/a<7 
Good feems to have been rigorous in this cafe, 
for the fake of publick fecurity:}:. There was 

♦ liindenbrog, LL. Wifigoth. lib. 5. tit. i. § 1, a, 3- and 
LL. Baiuvar. tit. 14. § i, 2, 3, 4. Capitul. lib. 5. $ 204. 

f C<7/);V«/. lib. 6. § 22. Exod. xxii. 14, n;. 

I LL. Hywel Dda, lib. 3. cap. 4. § 22. and lib. 3. cap* 
3. J 40. Sec alfo Stiernh. Dc jur. Sveon. p. 256, 257, 
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t>he regulation in the northern code, which I 
have not fcen in that of any other nation; 
if precious things were depofited and Jlolen, Xime 
was given to fearch for the thief, and, if he cquld 
not be found within the time limited, a moiety 
of the value was to be paid by the depofitary 
to the owner, “ ut damnum ex medio utcrque 
“ fu{lineret*.“ 

Now I can fcarce perfuade myfclf, that the 
phrafc ufed in thefe laws, // id pcricrit, extends 
to a perilhing by inevitable accident ; nor can .1 
think, that the old Gotbick law, cited by Stiern- 
HOOK, fully proves his adertion, that “ a de- 

pofitary was relponfiblc for irrejijlihk force 
but I obfervc, that the military law-givers of the 
north, who entertained very high notions of 
good faith and honour, were more ftridt than 
the Romans in the duties, by v/hich depofitaries 
and other truftccs were bound: an exadt con¬ 
formity could hardly be expedted between the 
ordinances of poliOied dates, and thofe of a peo¬ 
ple, who could fuffer difputcs concerning bail¬ 
ments to be decided by combat-, for it was the 
Emperor Frederick IF, w'ho aboUlhed the 
trial by battle in cafes of contefted depofitSj.and 
fubftituted a more rational mode of proof j'. 

LL. Wjfigo/h, lib. 5. tit. 5. 5 . 3. 

I Lli. Lcug'^M'd. lib. 2. tit. 55. % 35. C:;:J}!t. Naipol.XXi, 

2. tit. 34. 
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I pwrpofely feferved to the laft the laention 
of the Hindu, or Indian code, which the learn'^ 
ino; and iiidoftry of my much-efteemed^ friend 
Mr. Halhed has iDade acccffible to 
and the Persian tranflation of'which I have had 
the pleafnrc of feeing: thefe laws, which muft Hi 
all times be a fingvdar objedt of curiofity, are 
now of infinite importance-} fince the happinefs 
of millions, whom a feries of amazing events 
has fubjedled to a Britijh power, depends on a 
ftridt obfervance of them. 

It is pleating to remark the fimilarity, or ra¬ 
ther identity, of thofe conclufions, which pure 
unblaflbd reafon in alj ages and nations feldom 
fails to draw, in fuch juridical inquiries as arc 
not fettered and manacled hy pojitive inftitution; 
and,although the rules of xhcPiindits concerning 
JhcceJJion to property^ the punijloment of o£enceSy 
and the ceremonies of religion, arc widely differ¬ 
ent from ours, yet, in the great fyftem of con- 
trails and the common intercourfe between man 
and man, the Pootee of the Indians and the 
Digest of the Remans are by no means diffi- 
milar*. 

* “ Haec omnia, fays Grotius, Romar.h quidom con- 
“ gruunt legibus, fed non ex illis prlmitus, fed ex aquitntc na~ 
“ turali, veniunt: quare cadem apud alias quoque gentes 
“ repenre elt.’* De Jure Belli ac Pads, lib- 2 - cap. 12. 

h n- 
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Thijp, it is ordained by the fages of Hindufldn^ 
that *‘;d.depo(itor (hall carefully inquire into 
the, chara^cr of his intended depofitary; who, 
if, he undertake to keep the goods, (hall pre- 
f‘ ferve thein with care and attention ; but fhall 
“ not be bound to reflore the value of them, if 
“ they fpoiled by unfgrefeen accident, or burned, 
“ or JloleH', UNLESS he conceal any part of them, 
** that has been favcd, or unlefs his oxon effeSls 
be fecurcd, or unlefs the accident happen after 
his rcfufal to redeliver the goods on a de- 
“ mand made by the depofitor, or while the de- 
** pofitary, againft the nature of the truft, pre- 
“ fumes to make itfi of them in other words, 
“ the bailee is made anfwerable for fraud, or 
for fuch negligence as approaches to it*'. 

So, a borroxcer is declared to be chargeabl® 
even for cafualty or violence, if he fail to return 
the thing after the completion of the bufinefs, 
for which he borrowed it; but not, if it be ac¬ 
cidentally loft or forcibly feized, before the ex¬ 
piration of the time, or the conclufion of the af¬ 
fair, for which it was lentf : in another place, 
it is provided, that, if a pledge be damaged or 
loft by unforefeen accident, the creditor (hall nc- 
verthelefs recover his debt with intereft, but the 

* Gentoo Laws, chap. IV. See before, p. 373. 

Same chapter. See before, p. ^97. 
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debtor fliall not be entitled to the value of his 
pawn*; and that, if the pledgee ufe the thing 
pledged, he (hall pay the value of it to the 
jdedgoc in cafe of its lols or damage, whilft he 
ufes itf. 

In the fame manner, if a perfon hire a thing 
for ufe, or if any metal be delivered to a work¬ 
man, for the purpofe of making veflels orna¬ 
ments, the bailees are holdcn to be difeharged, 
if the thing bailed be deftroyed or fpoiled by 
natural misfortune or the injuftice of the ruling 
power, UNLESS it be kept after the time limited 
for the return of the goods, or the performance 
of the work|. 

All thefe provifions are confoqant to the prin¬ 
ciples eftabliflied in this eflay; and 1 cannot 
help thinking, that a clear and condife treatife., 
written in the Perjian or Arabian language, on 
the law of Contrasts, and evincing the general 
conformity between the Afiatick and European 
fyftems, would contribute, as much as any regu¬ 
lation whatever, to bring our Englijh law into 
good odour among thofe, whofe fate it is to 
be under our dominion, and whofe happinefs 
ought to be a ferious and continual objedt of our 
care. 

■* Chap. I. SciSt. I. Before, p. 415. ^\ 6 . 

t Chap. I. Seft. II. Before, p. 409. 

t Chap. IV. and Chap. X. Before, p. 418, 421- 
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Thus have I proved, agreeably to my un¬ 
dertaking, that the plain elements of natural law, 
on the fubject of Bailments, which have been 
traced bya jhort analy/is, are rccognil'ed and con¬ 
firmed by the wlfdom of nations*; and I hailen 
to the third, or fynthelical, part of my work'^ in 
which, from the nature of" it, moft of the def~ 
xitions and rules, already given, muft be repeated 
with little variation in form, and none in fub- 
Jlance: it was at firft my dcfign, to fubjoin, with 
a few alterations, the Synopjis of Delrio; but 
finding, that, as Bynkershoek expreflcs him- 
felf with an honeft pride, I had leifure fometimes 
to write, but never to copy, and thinking it un¬ 
juft to embellfilh any produ6tion of mine with 
the invdntious of another, I changed my plan; 
and thill bately recapitulate the doftrine ex¬ 
pounded in the preceding pages, obferving the 
method, which logiciayts call Synthefs, and in 
W'hich all fciences ought to be explained. 

1. To begin then with definitions : i. Baii- 
MENT is a delivery of goods in trufi, on a contraB 
exfireffed or implied, that the trufl fall be duly 
executed, and the goods redelivered, as foon as the 
time or ufe, for which they were bailed, fall have 
elapfed or be performed. 

2. Deposit is a bailment of goods to be kept 
for the bailor without a recompenfe. 

Before, p. 328 and 3^7. 
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MA-nCate is a bailment of gtsiods, v>ith- 
out reward, to be carried from place to plate, of 
to have fome aSi performed about them* 

4. Lending for use is a bailment of a thin^ 
for a certain time to be ufed by the borrower 
without paying for it. 

g. Pledging is a bailment of goods by a 
debtor to his creditor to be kept till the debt be 


difcbarged. 

6. Letting to hire is 1. a bailment of A 
THING to be ufed by the hirer for a compenfatiott 
in money \ or, 2, a letting cut of work and la¬ 
bour to be done, or care and attention to 
be bejlowed, by the bailee, on the goods bailed, 
and that for a pecuniary recompenfe\ or, 3. of 
CARE and PAINS in carrying the things delivered 
from one place to another for a Jlipulated or im¬ 


plied reward. 

7. Innominate bailments are thofe, 
where the compenfation for the w/e of a thing, 
or for labour and attention, is not pecuniary, but 


either I. the reciprocal ufe or the gft of fome 


other thing; or, 2. work and pains, reciprocally 
undertaken j or, 3. the ufe or gift of another 


thing in coniideration of care and labour, and 


convcrfely. 

8. Ordinary neglebi is the omijponof that 
care, which every man of common prudence, and 


g g 
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cipahk of goverrmg a famSyg taka of Ais own 

concerns. 

9. Gross negleSi is the want of that care, 
which ivery man of common fenfe, bow inattentive 
foevecy takes of his own property. 

10. Slight neglc6l is the omiffion of that 
diligencey which very circumfpe 6 i and thoughtful 
perfons ufe in fecuring their own goods and 
chattels. 

11. A NAKED CONTRACT is a cotitraft 
made without conjideration or recompenfe. 

II. The rulesy which may be confidered as 
axioms flowing from natural reafon, good mo¬ 
rals, and found policy, are thefe: 

1. A bailee, who derives no benefit from his 
undertaking, is rcfponfible only for gross ne¬ 
glect. 

2. A bailee, who alone receives benefit from 
the bailment, is refponfible for slight ne- 
gleft. 

3. When the bailment is beneficial to both 
parties, the bailee muft anfwer for ordinary 
negleft. 

4. A SPECIAL AGREEMENT of any bailee to 
anfwer for more or lefs^ is in general valid. 

5. All bailees are anfwerable for adlual 
FRAUD, even though the contrary befiipulated. 

6. No bailee fliall be charged for a lofs by 
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inevitable accident or irrejijiible force, ex* 
cept by fpeciat agreement. 

7. Robbery hy force is confidered ta irre~ 
fijiible\ but a lofe by private stealth id prt- 
Jumptive evidence of ordinary negledt. 

8 . Gross ncglefl is a violation of good faith* 

9. No ACTION lies to compel performance 
of a naked contrail. 

10. A reparation may be obtained by fuitfor 
every damage oceafioned by an injury. 

11. The negligence of a servant, adling by 
his majlers exprefs or implied order^ is the neg¬ 
ligence of the MASTER. 

III. From thele rules the following propof- 
tioHs are evidently deducible t 

I. ADEPOsiTARYis rcfponfiblc only for gross 
neglefl; or, in other words* for a violation of 
goodfaith. 

a. A DEPOSITARY, whofe charafler is 
known to his depofitor, Ihall not anfwcr for mere 
negleily if he take no better care of his own goods, 
and they alfo be fpoiled or deftroycd. 

3. A MANDATARY to carry is refponfible 
Only for gross negledl, or a breach of good 
faith. 

4. A MANDATARY to perform a work is 
bound to ufe degree of diligence adequate to the 
performance of it. 

5. A man cannol be compelled by action 

oca 



to perform liis pfornife of engaging in a deposit 
or a MANDATE. 

6. A reparation may be obtained by fuit for 
DAMAGE occalioned by the nonperformance of a 
promifc to become a depositary or a man¬ 
datary. 

7. A BORROWER FOR USE is refponfiblc for 
SLIGHT negligence. 

8 . A PAWNEE is anfwerable for ordinary 
negledf. 

9. The HIRER of a thing is anfwerable for 
ORDINARY negled. 

10. A WORKMAN for HIRE muft anfwer 
for ORDINARY negled of the goods bailed, 
and apply a ^/egree of skill equal to his m» 
dertaking. 

11. A LETTER to HIRE of his CARE and 
ATTENTION is rcfponfible for ordinary neg¬ 
ligence. 

12. A CARRIER for HIRE, by land or by wa- 
teryis anfwerable for ordinary negleft. 

IV. To thefe rules and propoftions there are 
fome exceptions: 

X. A man, who fpontaneoujly and officioufy 
engages to keep^ or to carry, the goods of an¬ 
other, though •without reward, muft anfwer for 
SLIGHT neglcdt. 

2. If a man, through Jlrong perfuafon and 
with reluSianee, undertake the execution of 3 
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MANDATE, no more can be required of liim 
than a fair exertion of his ability, 

3. All bailees become refponfible for Ioffes 
by CASUALTY or violence, after their refufal 
to return the things bailed on a lawful de¬ 
mand. 

4. A BORROWER and a hirer are anfwer- 
able in all events, if they keep the things 
borrowed or hired after the Jlipulated time^ or 
ufe them differently from their agreement. 

5. A DEPOSITARY and a pawnee are an- 
fwerable in all events, if they ufe the things 
depofited or pawned, 

6. An INNKEEPER is chargeable for the 
goods of his gueft within his inn^ if the gueft 
be robbed by the fervants or inmates of the 
keeper. 

7. A COMMON carrier, by land or by 
•waterf muff indemnify the owner of the goods 
carried, if he be robbed of them. 

V. It is no exception, but a corollary^ from 
the rules, that “ every bailee is refponfible for a 
“ lofs by ACCIDENT or FORCE, however tnevi- 

table or irrefjlibk, if it be occafoned by that 
“ degree of negligence, for which the nature of 
“ his contradt makes him generally anfwera- 
** ble and I may here conclude my difeuflion 
of this important title in jurifprudence with a 
general and obvious remark ; that “ all the pre- 



ceding rules and propofitions may be diverfi-r 
** fied to mfinity by the circumjtances of every 
“ particular cafe on which circumftances it is 
on the continent the province of a judge appoint¬ 
ed by the fovereign, and in England, to our 
conftant honour and happinefs, of ayary freely 
chofen by the parties, finally to decide; thus, 
when a painted (arioony palfed on canvas, had 
been depofitedy and the bailee kept it fo near a 
damp wall, that it peeled and was much in¬ 
jured, the queftion “ whether the depofitary 
“ had been guilty of gross negleft,” was pro¬ 
perly left to the jury, and, on a vcrdidl for 
the plaintiff, with pretty large damages, the 
court refufed to grant a new trial* \ but it was 
the judge, who determined, that the defendant 
was by /aw refponfible for grofi negligence 
only ; and, if it had been proved, that the bailee 
had kept Im own pidures of the fame fort in the 
fame place and manner, and that they too had 
been fpoiled, a new trial would, I conceive, have 
been granted; and fo, if no more than slight 
negledl bad been committed, and the jury had, 
ncverthelefs, taken upon themfelves to decide 
agajnft law, that a bailee without reward wat 
refponfible for it. 

Should the method ufed in this little traA be 
approved, I may poflibly not want inclination, 


* 2 Stra. 1099. Mytton and Cock. 
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if I do not want leifure, to difcufs in the fame 
forni every branch of Engltjh law, ctvH and cri^ 
minalf private and publtc'k ; after which it will 
be eafy to feparate and mould into diftinft 
works, the three principal divifions, or the ana~ 
lyticaly the hijioricaly and the fyntheticaly parts. 

The great fyftcm of jurifprudence, like that 
of the Univerfe, confifts of many fubordinatc 
fyftems, all of which are connefted by nice 
links and beautiful dependencies; and each of 
them, as I have fully perfuaded myfelf, is re¬ 
ducible to a few plain elementSy either the wife 
maxims of national policy and general conveni¬ 
ence, or the pojitive rules of our forefathers, 
which are fcldom deficient in wifdom or utility: 
if Law be a fciencey and really defervc fo fub- 
lime a name, it muft be founded on principle, 
and claim an exalted rank in the empire of 
reafort'y but, if it be merely an unconnefted {cries 
of decrees and ordinances, its ufe may remain, 
though Its dignity be Icflened, and He will be¬ 
come the greateft lawyer, who has the firongeft 
habitual, or artificial, memory. In praftice, law 
certainly employs two of the mental faculties j 
reaforty in the primary invelligation and deci- 
fion of points entirely new\ and memoryy in 
tranfmitting to us the realbn of fage and learned 
men, to which our own ought invariably tc 
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yield, if not from ti becoming tnodelty, at lead 
from a jufl: auention to that objed, for which 
all laws are framed, and all focietics inllituted, 
THIS GOOD OF MANKIND. 



ADVERTISEMENT, 


After I had fmiflied the preceding tradl, to 
the fatisfaftion of feveral friends, but not to my 
own, I was informed, that the learned Chris¬ 
tian Tiiomasius had publilhed a diflertation 
on the fame fubjedf with the following title; 
De VJu PraStico DoSirina difficillimce Juris Ko~ 
mani de Culpanwi PrceJlatiojie in ContraSlihis j 
Hala:, mdccv. The fame of the author, and 
the high applaufe, which the very fenfible 
Bynker/hoek bellows on him, imprefled me with 
a moll favourable idea of his work, and with a 
ftrong defire to procure it but, to my extreme 
difappointment, I cannot find it in any library, 
publick or private, in the Metropolis or in either 
of our Unlverfities : I have fent for it, however, 
to Germany, and, when I receive it, lhall take 
a fincere pleafure, either in correding fuch er¬ 
rors, as it may enable me to deteft in my elTay, 
or in confirming the fyllem, which I have 
adopted, by fo refpe£table an authority. 
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|lei Ttdeas quo modo fe habeant: orbetn temrum, unperlif 
diftributis, ardere bello} urbem fine legibus, fine judtciisi 
fine jure, C|ie fide, direptioni et incendiu. 
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or 


SUPPRESSING RIOTS. 


It has long been my opinion, that, in times of 
national adverfity, thofe citizens are entitled to 
the higheft praife, who, by perfonal exertions 
and aftive valour, promote at their private 
hazard the general welfare; that the fecond rank 
in the fcale of honour is due to thofe, who, in 
the great council of the nation, or in other af^ 
femblies, legally convened, propofe and enforce 
with manly eloquence what they conceive to be 
falutary or expedient on the occaiion; and that 
the third place remains for thofe perfons, who, 
when they have neither a neceflity to adf, nor 
a fair opportunity to fpeak, impart in writing 
to their countrymen fuch opinions as their rea- 
fon approves, and fuch knowlege as their painful 
refearches have enabled them to acquire. 
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With thefe reftri^ons, the fword, the tot^e» 
and the pen, which have too often been em¬ 
ployed by the worft pafHons to the worft pur- 
pofes, may become the inftruments of exalted 
virtue; inftruments, which it is not the right 
only, but the duty, of every man to ufe, who 
can ufe them; paying always a facred regard 
to the laws of that country, which he under¬ 
takes to defend, to advife, or to enlighten. 

A fenfe of this duty and a confcioufnefs of this 
right have impelled me, with no views, as it will 
be readily believed, of ambition or intereft, much 
lefs from any fadious motive, to take up that 
inftrument, which I have ftated as the leaft ho¬ 
nourable of the three, and to prefent the pub- 
lick with a few conftderations on a fubjcft no 
lefs intcrefting at the prefent hour than impor¬ 
tant to all future ages. 

Having unhappily been a vigilant and indig¬ 
nant fpeftator of the late abominable enornuties; 
having feen the fenate befieged, and the fenators 
infulted; the laws of our country defied, and the 
law of nations violated; having beheld the 
houfes of our trueft patriots and moft refpe^able 
magiftrates either deftroyed, aflailed, or menaced; 
having pafled a whole night encircled by the 
blazing habitations of unoffending individuals, 
and by the flames of thofe edifices which pub- 
lick juftice had allotted to various clafles of of- 
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fiendirs} having lamented over a great nwetro-* 
poIU cxpofed for many days to the fury of a licen¬ 
tious rabble; having believed the noljleft 
mercial City in the world to be in danger of a 
fecond conflagration; having in vain fought ac- 
cefs to the courts at Weftminfter in fliU-term, 
and to the houfes of parliament iniiill feflion} 
having, in a word, been witnefs to horrors, all 
the concurrent caufes of which are not cafy to 
be known, and all the confequences of which are 
left eafy to be predi£ked; I could not but fee at 
length, with a mixed fenfation, between anguifli 
and joy, the vigorous and triumphant exertions 
of the executive power; and I admitted the nc-* 
cefiity of thofe exertions, whilft I deplored it. 

Every well-dlfpofed man, and lover of tran¬ 
quillity, rauft have rejoiced, that, on the ninth 
of June, the peaceable and terrified inhabitants of 
this noble Capital might enjoy repofe; that the 
valuable effeds, which many had removed, and 
Ibmc had even buried, might be replaced; that 
the artifan might refume his implements, and the 
ftudent, his books j that juftice had reafeended 
her feat; and that order was fuccceding to con- 
fufion, harmony to difcordj but every honefl 
man and lover of his country mull have grieved 
that a whole week was then before us, in which 
the neceflary adjournment of the Commons 
who would otherwife have been deliberating or 
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the Hate of the m^trdpoUs aftd tft fciogcfom* 
had left us under a power, which, whatever it 
might be in form and in cfFed, was in truth and 
fubftance, dictatorial. 

In this awful interval a queftion Occurred to 
me,’which mull naturally have prefented itfelf 
to many others ; “Whether the ftill-fubfifting 
laws and genuine conftitution of England 
“ had not armed the civil Jlate with a power 
“ fufficlent, if it had been previoufly underftood 
“ and prepared, to have fupprefled ever fo for- 
“ midable a riot without the intervention of the 
military.'' 

If no fuch power legally exifted in the Hate, 
our fyftem, I thought, muft be defective in a 
moil cflential point j fmee no people can be 
really and fubftantially free, whofe freedom is 
fio precarious,, in the true fenfe of the word, as 
to depend on the protection of the foldiety; and 
even our proteClors, who for feveral days poflibly 
could not, but certainly did not, aCt at all, might 
have been neceflarily called away, in the moft 
dangerous moment, to defend our coafts and 
maritime towns: if, on the other hand, fuch a 
power of felf-proteCtion did exift, our laws, I 
concluded, muft have been difgracefully ne- 
gleCted, and ought to be reftored to full vigour 
and energy. 

A very fhort inquiry enabled me to anfwet 
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This then, it Jealt to my own iatistattion, in 
the affirmative \ and it is the refult of this in¬ 
quiry, which I now requeft the public t6 accept 
with the indulgence due to an occafional produc¬ 
tion, and with the attention due to a fuhje^l of 
general importance. 

This then is the propofition, which I under¬ 
take to demonftrate : “ That the common, and 
“ ftatute, laws of the realm, in force at this day, 
give the civil ftate in every county a power, 
which, if it were perfectly underftood and 
“ continually prepared, would effectually quell 
“ any riot or inlurrection, without affiftancefrom 
“ the military, and even without the modern 
“ riot-a<5t.” 

To this propofition I fhall ftriClly, and, as far 
as I am able, logically confine myfelf; avoiding 
all parade of legal or antiquarian learning, and 
omitting all fuch difquifition8»as might anfwer 
the purpofe of oftentation, which I difdain, but 
not of utility, which alone Ifeek: fhould the 
curious and intelligent reader be defirous of in- 
veftigatingthe powers of magiftrates and of courts 
in recording riots and punilhing rioters, and of 
tracing the hiftory of our ancient and modern 
laws for the prefervation of publick tranquillity, 
from that of king In a to that of Geo^gr the 
Firft, he will receive ample information from 
the various books of authority, which I fliall 

VOL. VI, H H 
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ha^€ ^ccafion to cite ki the coui^ of iliy argu¬ 
ment. 

It is in every one’s mouth, that, on all violent 
breaches of the peace, the Iheriff of the county 
is not only authorized but commanded to raife 
the Pojfe ComitatdSy and forcibly to fupprefs the 
tumult j but, if moft of thofe, ■who ufe this ex- 
prelfion, will examine their own minds, they will 
prefently perceive, that they utter words, which 
convey to them no diftin£t idea, and that the 
power of the county, like many other powers in 
nature and jurifprudence, is very ill afcertained, 
and very imperfedtly comprehended. Logicians 
give us an admirable rule, “ that we Jloould feek 

after a clear, precfe and complete conception of 
“ things, as they really exijt in their own nature 
** and in all their parts, and Jhould not always 
** imagine that there are ideas, becaufe there are 
“ words* let us apply this rule to the cafe be¬ 
fore us, and endeavour to form a luminous, 
fixed, comprehenfive notion of the power in 
queftion; without fuppofing that we compre¬ 
hend it, merely becaufe we know, that, befides 
its Latin name, it is called in Norman French, 
Voiar del Countee, and fometimes, Aide del 
pais^. 

We cannot begin our inveftigatlon under a 


Watts, part I. chap. vi. 
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more certain or more reCpeftable guide, than 
Chief Juftice Fineux, whofe words I fhall tran- 
feribe from that moft venerable repofitory of 
genuine Engli/h wifdom, the Year hooks*; 

At the beginning,” fays that learned Judge, 
“ all the adminiftration of juftice was in one 
hand, namely, in the Grown ; then, after the 
“ multiplication of the people, that adminiftra- 
“ tion was diftributed into counties, and the 
“ pozver was committed to a deputy in each 
county, namely, the Vifeount, or Sheriff; who 
“ was the King’s depiity to preferve the peace; 
“ and thus it is, that all people muft, in obe- 
dience to him, be ready in defence of the 
realm, when enemies come: thus too was he 
afligned to be a confervator of the peace, to 
“ punilli malefadors, to defend the realm when 
“ enemies invade it, to be attendant on the King 
in war-time, and to caufe all people in his 
“ county to go with the King to defend the 
“ land againft enemies.” 

Who the people are, that the laws of England 
required, and ftill require, to be ready and obe¬ 
dient to the flberiff on ail occafions of publick 
difturbance, we learn from the judicious anti¬ 
quary, Lambard, who cites and adopts the 
opinion of Mr. Marrow delivered in a work. 


* 12. Hen. Vir. 17. 
H H 2 
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which I fuppofe to have been a reading on the 
ftatute 13 Hen. IV, His opinion was, “ that the 
“ juftices of the peace, (herifF or under jtherifF, 
“ ought to have the aid and aflillance of all 
“ knights, gentlemen, yeomen, labourers, fer- 
“ vants, apprentices, and likewife of wards, and 
“ of other young men above the age of fifteen 
“ years; becaufe all of that age are bound to 
“ have barnejs, or armour, by the fiatute of 
“ Winchefter*.’. 

What effedl the fubfequent repeal of the fta- 
tutes of armour might have on the reafon 
afligned by Mr. Marrow for his opinion, it is 
needlefs to inquire •, for it feems obvious, that the 
ftatutes of James I. removed the neceJfUy only, 
and not the propriety, of having arms, or, to ufe 
the very words of the old aft, armure pur la pees 
garder\ and the doftrine in Lombard is gene¬ 
rally underftood to be lawf. The paflage above- 
eited appears, however, to have mifled the great 
commentator on the laws of England, who feems 
to have collefted from it, that none were bound 
to obey the fummons of the IhcrifF, but perfons 
under the degree of nobility^', whereas the patent 
of afliftance, cited by Dalton'^, commands ba¬ 
rons, earls, and dukes, to be auxiliantes et re- 

* Lamb. Eiren. 316. t Dalt. c. 95. 

I Comm. 344. 4 Comm. 122. || C, i. 
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fpondentes to the ftteriff in all things belonging 
to his office. 

The power of the county, therefore, includes 
the whole dvil ftate, from the duke to the pea- 
fant; while the military ftate, as fuch^ forms no 
part of that power, being under a different com¬ 
mand, and fubjevft to a different law; but, as 
every foldier in England is at the fame time a 
citizen, he is authorized and perhaps bound, 
when under no particular orders or at no parti¬ 
cular ftation, to exert himfelf, like any other good 
fubjecf, in the fupprcffion of tumults, the pre¬ 
vention of felony, and the apprehenfion of the 
rioters or felons. This I mean: when the fol- 
dicry,not being upon military duty, happen to be 
prefent at a riot, and in their civil capacity forci¬ 
bly fupprefs it, their aft is not only legal but 
laudable ; and the colour of their clothes, or the 
nature of their arms, make no kind of difference; 
but, when they are in truth called out by the 
executive magiftrate, and are in Ja£t no more 
than inftruments in the hands of their com¬ 
manders, their afts can only be juflified by that 
N ECEssiTY which always dejends what itcowpcls, 
which for the time fuperfedes all pofitive law, 
but of the real exiftence of which their country 
muft afterwards judge, unlefs the legiflature 
fhould, in their wifdom, be plcafed to declare it. 
Vor this diftinftion I can produce no written au- 
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thority; but it feems confbnant to reafon as will 
as truth. 

This power of the county, of which we may 
now begin to form a diftin£t idea, is mentioned, 
BS well known and well underftood, in a va¬ 
riety of ftatutes, which were confirmatory of the 
common Jaw ; and fome parts of which I fhall 
cite in the original languages, how barbarous or 
inelegant foevcr they may appear to a claflical 
eye. 

The flat. Weftm. i. c. 17. ordains “qc levif- 
counte ou le bailiff, prife ove luy />oyer de fon 
'counter, ou de fa bailie, voit effayer de faire le 
plevin dcs averes a celuy qe prit les averes.” 
And that of Weftrn. 2. c, 39. is more peremp¬ 
tory in cafes of refiftance to the execution of 
civil procefs: “ Multotiesetiam dant refponfum, 
“ quod non potuerunt profequi pracceptum regis 
“ propter refiftentiam poteftatis alicujus magna- 
“ tis, de quo caveant vicecomites de coetero, quia 
“ hujufmodi refponfiO' multum redundat in de- 
“ decus domini regis; et, quam cito ballivi fui 
“ teftificantur, quod invenerunt hujufmodi re- 
fiftentiam, ftatim omnibus omiffis, affumpto 
‘‘ fecum po[fe comitatus fui, cant in propria per- 
“ fonjl ad faciendam executionem.” By the 17 
Rich. II. c. 8. it is enacted, that, in cafe of any 
tumult or diforder, “ a pluis toft qe vifeontz 
et autres miniftres le roi poent ent avoir 
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“ conilTance, ove la force del countee et pais, ou 
“ tiel cas aviegne, ilz raettent deftourbance en- 
“ centre tiel malice ove tout lour poair^ et 
“ preignent tielx meflefours, et les raettent en 
“ prifqne tanqe due execution de leie foit fait 
“ de eux, et qe touz feignurs et autres liges du 
“ roialme foient entendantz et aidantz, de tout 
lour force et poair, aa vifeontz et miniftrea avant 
“ ditz,” 

Again: by the 13 Hen. IV. c. 7. “ Ordeig- 
“ nez eft et eftabliz, qe, ft aucun riot aflemblee 
ou rout des gentz encontre la loie fe face en 
“ aucune partle del roialme, lesjufticesde paix, 
“ trois ou deux de eux a meyns, et le vifeont 
“ ou fouth vifeont del countee, 6u tiel riot afletn- 
“ blee ou rout fe ferra enapres, veignent ove le 
“ poair del countee, ft befoigne ferra, pur eux 
“ arefter, et eux areftent." In the conftruclion 
of this laft ftatute it has been holden*, that, al¬ 
though it fpeak of three or two ju dices at leaft, 
yet one juftice may raife the power and fuppref? 
a riot; for itis a beneficial law, faid 'FitiKux,and 
was enacted for the prevention of mifehief, which 
might enfue, if a jujlice were to wait for others. 
It has alfo been adjudged, that, under the word 
minifiers, in the ftat. ij Rich. II. c. 8. juftices 
of peace are comprifed and fo are cofifiables. 


i4llen. VII. TO. Cronrpt. 46. b. fCrorapt. 46. a. 
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b5fc the opinion of Fitiebethert cited by Crompton^ 
and confirmed by the Year book i Hen. VII. 
10 ; Wher^it is laid down, that “ conftabularii 
villsefuper affraiam pofliint levare populum.” 
We may therefore conclude, that, in all cafes 
of tumult and infurredtion, the IherifF, or other 
minijter, may and ought to make proclamation^ 
commanding all fuch perfons, as conftitute the 
power of the county, to alTemble and aflift him*; 
or he may fend a particular warning or fnmmons, 
for the fame purpofe, to every individual of the 
pojfe, who muft; attend fuch fummons under 
pain of a heavy fine and imprifonment; for, by 
the fiat. 2 Hen. V'. c. 8. it is provided, “ qe 
“ les lieges du roi eftcantz fufficeantz pur tra- 
“ vailler en le countee, ou tielx routes aflemblez 
‘‘ ou riotes font, foient alfiftantz as juftices, com- 
“ miflioners, vifeont, et foutz-vifeont, de mefme 
“ le countee, qant ilz ferront reafonahlement 
garniz, pur chivacher, ove les ditz juftices, 
** commiffioners, et vifeont ou foutz-vifeont en 
“ aide de refiftence de tielx riotes routes et af- 
“ femblez fur peine demprifonement et faire fyn 
“ et ranceon al roiAnd the offence of ne¬ 
glecting to join the power of the county, after 
fuch reafonable warning, is ranked by Sir JVilUam 


• Dalt. c. 95. 
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Biacijlone under the clafs of contempts againji ihe 
king’s prerogative*. 

Having fixed our ideas concerning the rtature 
of this legal power, the mode of railing it, and 
the puniftiment of a criminal negled to join it, 
let us confider, firft, by the help of reafon only, 
what corollaries ncceffarily follow the doctrine, 
which we have expounded; and, next, inquire 
whether authority and reafon, which lord Ck)ke 
juftly calls the ttvofaithful witneffes in matter^ 
law'fy coincide on the quellion before us; a 4 
they indubitably will, unlefs either our previous 
ratiocination be illogical, or^he minds of ancient 
and modern lawyers have taken a bent from the 
prejudices of their refpedlive ages. 

From the obligation of the Iheriff, or other 
minifter, to aflemble the power of his county for 
the fiippre/fion of any rebellion, infurreftion, 
riot, or affray, and for the repelling of invading 
enemies; from the duty incumbent on every 
man of fufficient years and ftrength to a{rociat6 
himfelf with the power fo alTembled, and from 
the principles of natural juftice, which will nei¬ 
ther require men to do impoffible things, nor refufe 
them the means of performing what they are com¬ 
manded to perform-, from thefe obligations and 
thefe principles it inftantaneoufly follows: Firftj 

4 Com. 122. f 1 Inll.Pref. 
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That the fheriff or other peaqerofficer is bound 
to rzdcjlicb a power as will effectually quell the 
tumult either really cxifting or juftly feared. 

Secondly; That the power fo raifed may and 
iDuft be armed with fuch weapons, and aCt in 
fuch order, as fhall enable them totally to fup- 
preft the riot or infurreCtion, or to repel the in¬ 
vaders. 

Thirdly; That, in the ufe of fuch weapons, 
the power may juftify the charging, wounding, or 
even killing, the rioters or infurgents, who per- 
iift in their outrages, and refufe to fiirrender 
themfelves. 

Fourthly; That the power of every county 
ought at all times, but efpecially in times of 
danger, to be prepared for attending the ma- 
jjiftrate, and to know the ufe of fuch weapons, 
as are beft adapted to the fuppreffion of tumults. 

Fifthly; That, hnee mujhet 2^x\d bayonet 
are found by experience to be the moft cffeClual 
arms, all perfons, who conftitute the pow'er of a 
county, are bound to be competently flcilled in 
the ufe of them. 

Sixthly ; That, fince the only fafe and certain 
mode of ufing them with effedt is by aCting in 
a body, it is the duty of the whole civil ftate to 
know the platoon-exercife, and to learn it in 
companies. 
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As no authority^ according to Cha*ron, can 
fiand without reafon't fo we find, by conftant ex¬ 
perience, that no reafon can furmount the ptf- 
fions and prejudices of men without the aid d 
authority; and I am happy in believing, that 
both of them perfedly coincide in fupport of tfie 
foregoing propofirions: firft, therefore, I iball 
prove them by citing cafes, which have bfeeri fo- 
lemnly adj dged, together with the opinions of 
learned lawyers, whofe works are much refpefted 
in our courts of juftice; and, next, I fhall in¬ 
quire, whether thofe cafes and opinions have 
been over-ruled or {haken by any fubfequent de- 
cifions, or a£ts of the legifiature. 

The earlieft refolution upon the fub 3 .e( 5 t, that 
has occurred to me, was in a cafe, which the 
very learned and judicious Broo^ thought worthy 
of note* in his time, and which, in the prefent 
time, deferves peculiar attention. It is reported 
in French in the firft page of the Year book ^ 
Hen. VII. and it is manifeftly the fame with 
that afterwards abridged in an imperfeft Latin 
note printed, out of its place, in the tenth page 
pf the fame book; though Brook feems to have 
confidered them as different, or rather not to 
have obfervcd their identity; for, in the title of 
his Abridgement juft alluded to, he gives them 

* Bro. Abr. til. Office et Officer. 23. 
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in feparate articles, without melting both parts 
4)f the Year hook togetiiqr, as,I propofe to do; 
by which means I fhall extradl the whole cafe 
and form one confiftcnt (late of it. 

John Deins had been outlawed in the county 
of Suffolk for felony; and, having brought a 
writ of error to reverfe the outlawry, had ob¬ 
tained a Non Molejlando, which he delivered to 
the cfcheator, John Lenthotp ; who, neverthe- 
lefs, feifed and took away his effeds. Upon this, 
Deins replevied; and Edmund Bedingfield, 
the fheriflf, iffued his precept to Thomas Gire, 
his bailiff, jurus et conus, together with Roger 
Hopton, Edmund Hewngham, and three other 
perfons, direding them to take the goods of the 
plaintiff out of the efclieator’s poffeffion: accord¬ 
ingly, the bailiff and his party took forcibly from 
Lentborp an hundred fheep, which they delivered 
to Deins ; and, in order to make delivery of the 
goods and cattle which remained, they affembled 
all the inhabitants of five adjacent vills; who, in 
number hundred, arrayed in a warlike man¬ 
ner, and armed with brigandines, jackets of mail, 
and GUNS, united and ajfociated them/elves, and 
marched* to the place where the cattle were de¬ 
tained ; but did not proceed to any other ad of 
violence. 

* Modo gaerrino arraiati ft univerunt tt ajfocioverunt, tt iter 
fuum arriputrwU, 3 Hen. VII. i. 10. 
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For this imagined breach of the peace, and 
military array, an indi 61 ment was preferred ia 
the King's Bench againfttheplaintiiFinrepleirin, 
the flierifF and his bailiff, and the perfons wKo 
had aflifted them; but the court unaninsoufly ad¬ 
judged, that the indictment was void; founding 
their judgement, as it feems, on the ceafons' 
advanced by ferjeant Keble, whofe argument it 
may be proper to ftate at large. 

“ As to the plaintiff in replevin, faid he, no 
“ wrong was committed by him; for the efehea- 
“ tor, when he took the goods, after the Non 
“ Molejlando had been delivered to him, adled 
“ unlike an officer; fince it was his duty, in that 
inftant, to furceafe his procefs: Deins, there- 
‘‘ fore, was perfectly juftified in complaining to 
“ the fhcriff, and muft confequently be dif- 
charged from this indictment. 

Nor did the fherifftranfgrefs his duty in cxe- 
“ cuting the replevin; for, when the party came 
“ to him, he could not know, whether he was an 
** outlaw or not; or whether or no the efeheator 
“ had feifed the cattle in the King’s right; which 
‘‘ ought to have been fhown by the King’s offi- 
“ cer. The bailiff too muft be difeharged; for 
“ the fervant is in the fame condition with the 
“ mafter; and, as the flieriff cannot do every 
“ thing himfelf, his deputy muft have the fame 
“ power with him. 
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In regard to hia aflembling three hundred 
“ men, that was no illegal aSt*\ for erery man is 
“ bound to affift the flierlff and his bailiff; to 
fupport him in executing the King’s writs; 
‘‘ and to give him aid in all cafes of need; and 
**; ibis by common law and common reafon, not- 
** withftanding the ftatutes of Weftminfter the 
“ firft and fecond. So, if any man refufe to af* 
“ fift the fheriff at his requejl, he {hall be fined, 
“ whether it be to execute procefs, or to appre- 
“ hend felons.” 

The Court agreed, that the bailiff had as good 
a right to raife the power as the fheriff himfelf; 
becaufe it is all one office and one authority. 

It was urged, “ that, if men affemble with 
arms and do nothing, it {hall be intended, that 
“ they affembled with a bad defign;” but it was 
anfwered, that in fome cafes the prefumption 
might be juft; in others, not: thus the ufe of 
armour on particular occafions, as on Midfum- 
mer eve in Londori, and at other times for fport, 
is not puniihable; and, here, the caufe of the 
affembly appears, namely to execute a replevin. 
Even if they had ailed, yet their affembly was 
lawful in the beginning; and fuch affemblies arc 
not illegal as are not to the terror of the people oj 


• Cto neji incentre la ley: So Breel reports his wards, tit. 
Riots, 2. 
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our lord the king\ which words ought tote ia 
every indidtment for an unlawful aflemMy. 

Another point was touched upon by the Inng'a 
ferjeants : “ that the feeriff cannot take witli 
“ him fo many armed men, but only a reajbnable 
“ partyto which it was anfwered, that, if he 
were fo retrained, he might be in great jeopardy 
and peril of his life; and for this reafon, hr may 
take as many as be pleajes at bis own difere- 
tion. 

Laftly,it was argued on the ftatute ofWeftm. 2. 
c. 39*, that the Iheriff might raife the power of 
his county after complaint made, and not before \ 
but the judges held, that he might raife it before 
by the common law. 

This cafe (which, for convenience in citation, 
I fhall call Bedingfield's Cafe), is irreliftibly 
ftrong in fupport of my JirJi and fecond corolla¬ 
ries; for, although there feems to have been fome 
doubt at 6rft in the minds of the judges, as it was 
merely the execution of rivil procefs, yet, if the 
armed men had marched in array for the purpofc 
of apprehending felons, there would have been no 
debate on the legality of the act; and, after an 
argument at the bar, the former doubt was en¬ 
tirely removed. 

* 'I'hc (tatute of Marlbridge, c. 21. feems here to be meant; 
the words pej} querimoniam Jadam not being ufccl in flat. 
Weftm. 2. 
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The next is the cafe of a riot at Drt^yion Bajfet 
in Stqffordjbire^ determined in the Star-chamber 
in the twenty-fourth of Elizabeth, and cited more 
than once by Crompton* who fays that the court 
refolyed, i. That, if the two juftices, neareft to’ 
the place where the riot is committed, do not a6l 
astliey are required by ftat. 13 Hen. IV. c. 17. 
each of them fhall pay an hundred pounds; and 
the other juftices of the fame county, where the 
tumult was, Ihall be fined for not fupprefling it, 
if there zvas any default in them, 2. That the 
fheriff and juftices of peace may take as many 
men ip armour as are neceflary, with guns, 
and fo forth, and kill the rioters,^ if they will not 
yield themfelves; for the ftat. 13 Hen. IV. c. 17. 
fays, that they must arrejl them\ and, if the juf¬ 
tices, or any of their company, kill any of the 
rioters, who yvill not furrender themfelves, it is 
no offence in them. 

This cafe of Drayton Bajfet, which Is alfo 
cited and approved by Sir Matlheiv Hale\, 
inconteftably demonftrates my third corol¬ 
lary. 

In the 34th or 43d of Elizabeth (for the date 
is differently reported by fome tranfpofition of 
the figures) the dodlrine in Bedingjield^s cafe 


* Crompt. 46. b. 124. b. 
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vr» ftilly Kcogniiwi and eftablifhed by the cfeci- 
fion i» the cafe of SL yobn*^ or Gardenerf;. 
which,'being fubfequcnt to the Hat. 33 Hen* 
VIII. c. 6. prohibiting the ufe of band-guns, 
clearly (hows, that no alteration in the ancient 
law was made by that prohibition. 

The cafe was this: Gardener had obtained a 
judgement againft St. Jobn^ and procured a writ 
of execution dire< 3 ;ed to the (heriff of Bedford, 
who made a warrant to Gardener s own brother 
as a fpecial bailiff; but, refiftance being juftly 
feared, the bailiff armed himfelf with a dagge, 
or fhort gun. It happened that SU yohti was a 
juftice of peace for Bedfordjhire^ and feems 
to have had that little learning, which, in 
law rather mprc than in poetry, is a dan- 
gerous thing, efpccially when it is coupled 
with knavery; for, having notice how the 
bailiff" was armed, he contrived to have him 
feifed by his fervants, and brought before himfelf 
as the juftice; when, by colour of his office 
and the ftatute of flenry VIII. he committed 
the officer, who came to arreft him, until he 
ffiould pay ten pounds, one moiety to the queen, 
and another to the informant. The bailiff hav¬ 
ing removed himfelf by habeas corpus, and the 
whole matter being difclofed to the court, it was 
refolved, “ that the fheriff or any of his mi- 

• 5. Rep, 71. 72. fCro. EIlz. »ai,822. 
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‘' mfters, in execution of juftice, ttiay- cany 

dagges or band’-guns, or other weapbhs inva- 
“ five or defcnfive, the fame not being reftrained 
“ by the general prohibition of the ftatute; for, 
** if it were, no jujlice would be aciminijlered." 

By fironger reafon fuch weapons may be'car- 
ried for the purpofe of fupprcfiing riots, appre¬ 
hending felons, or repelling invaders. It may 
here be oblerved, that the fiatute of Hen. VIII. 
was enabled for the prevention of mifehief, that 
might be occafioned by the ufc of little hand-^ 
gitns^ which might be carried fecretly and kill on 
a hidden 5 but guns of a proper length were not 
prohibited. 

The Cafe of Annsy or Burton's cafe, next 
prefeuts itfelf to our examination : it is of very 
high authority, and fo appofite to the objeft of 
our inquiry, that I lhal! make no apology for 
citing it in the very words of the learned re¬ 
porter*: “ U^on an aflembly of all the jujlices 
** and barons at Serjeant’s Inn this Eafter term 
“ ^39 Eliz.),on Monday the 15th of April, this 
“ queftion was moved by Atiderfon, Chief Juf- 
“ ticc of the Common Bench; Whether men may 
“ arm themfelves to fupprefs riots mid rebellionsy 

or to refiji enemieSyand endeavour of themf elves 
“ lo fipp'r ifs or nfijl fuch difurbers of the peace 
“ and quiet-of the realm-, and, upon good deli- 


Poph. 121, 122. 
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“ biration, it was rcfolved by them all, that every 
** juftice of peace, fherifF, and other minifter^ Qf 

OTHER SUBJECT OF THE KING, whcrC fuch 

accident happens, may do it ; and, to fortify 
“ this their refolution, they perufed the ftatute of 
“ Northampton^ 2 Edw. III.c. 3. which ena6is, 
“ that none be Jo hardy as to come before the king's 
jujlices or other minijters of the king in the ex- 
“ ecution of their office xvith force and arms, nor to 
bring force in affray of the peace, or to ride or go 
armed by night or day, except the fervants of 
“ /he king in his prefence, or the minifiers of the 
“ king in the execution of his precepts, or of their 
“ office, and thofe who are in their company affiff- 
ing them, or upon cry made for wea- 
“ PONS TO KEEP THE PEACE, and this in 
“ places where accidents happen, upon the pe- 
“ nalty in the fame ffaiuie contained’, where- 
“ by it appeareth, that, upon cry made for wea- 
“ pons to keep the peace, every man, where 
** fuch accidents happen, for breaking the peace, 
“ may by law am bimfelf againft fuch evil-doer# ; 
“ but they took it to be the more diferete way for 
“ every one in fuch a cafe to be afliftant to the 
“ juftices, fliefiffs, or other miniJfters of the king 
“ in tbe doing of it.” 

Highly as the authority of Sir John Popbaj/t 
deferves to he refpefled, it is to be wifhed, that 
Lord ^inderfonh\m(e\{ had given us. a full account 
1 I 2 
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of his own opinipf) with that of the other judges; 
but he has left us no more than a (hort note* to 
the fame effe< 5 l with the preceding report. This 
cafe alfo is cited hy Hale\, and the very words 
in Popham are tranferibed by Sir John Kelyng 
in his report of Lymerick's cafe+. I think it a 
ftrong proof of my fourth corollary, refpe( 51 ing 
the neceflity of being prepared at all times to 
keep the peace; but, if a particle of doubt on that 
head can remain, It will be diflipated at once by 
the ftatute of Weftm. i. c. 9. by which, as it is 
cited by Crompton§, “ purveu eft, qc touz co«- 
** iinualment (oxent prejlez Happaraillez al maun- 
“ dement et al fomons des vifeountes, et al crye 
** del pais de fuire et darefter felons, qant mejlier 
“ ferra, auxibien dedeins fraunchifes come de- 
“ horsj ct ceux, qe ceo no fe/ront, et de ceo 
foient attcintz, Ic roi prendra a cux grave- 
“ mentj” whence it fhould feem, that all sub¬ 
jects, who are not continually prejl^ or ready, 
fof 'the orders of the fheriff on an alarm in the 
country, are expofed to the royal difpleafure and 
to a fevere penalty; and the y/oxf\ prejl (which 
in modern times has been either ignorantly or 
Hintentionally confounded with the participle paf- 
five of the verb to prejs) is ufed {or prepared by 
Cliief Juftice Finieux in apaflage before cited: 

* 2 And. 67. + I II. P. C. 53. J Kel. 76. 5 124. a. 
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lam ^warc, however, that cqmmmjjtlw£nt is th^ 
ufual reading j which will give a fenfe rather 
lefs forcible, “ that all men generally fljall -tc 
“ ready and accoutred at the fummons of tlie 
‘‘ (heriff;” but this amounts to the fame thing^ 
for how can a man be armed .appajelled 
in an ijijlmit on a fudden alarm^ unlels Ids 
weapons and accoutrements were previoufly at 
hand ^ 

The opinions of the learned, which term me 
fecond branch of my proofs, can add little weigl\t 
to four cafes of fuch authority, as thofe of Bedmg- 
fields Drayton Bajfet, St. Jobn^ and the Cafe of 
Arms: indeed, thefe cafes feem to have been 
the guides of Lambard and Dalton^ Hale and 
Hawkins ; who all agree, that “ it is referred to 
“ the diferetion of the IherifF, under-lherilf, or 
“ other perfon authorized to raife the pofe^ how 
“ many men they will aflemblc, and how they 
“ fhallbearmcd, weaponedjor otherwifefurniflied 
“ for the bufinefs*i” that “ private perfons may 

arm themfelves in order to fupprefs a riot, and 
“that all, wha attend thejuftices in order to 
“ tjuell a tumult, may. take with them fuch wea- 
“ pons as Jhall enable them to do' it effediuallyf ; 
“ that, laftly, in executing,procefs orapprehend- 
“ ing rioters, they may, by the common law, 

* Lamb. Eiren. 317. Dal^. c. 95. f 1 Hawk. P. C. c. 65. 
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*• beat, wound, or kill, any of the opponents or 
infurgents, who fhall rcfift them*all which 
opinions are fupported by folcmn- dccifions, and 
are, in truth, the conclufxons of natural rcafon 
from the fimpleft and fureft premifles. 

The Jijth and Jixth propofitions, which I con- 
fider as fimplc corollaries, arc founded in part on 
txtrbijick afliimptions, drawn from hiftory and 
experience: they may therefore, even by the 
rules of law, admit of proof from the authority 
of men, ** quibus in arte fu 4 credendum eft 
and the following citation from Mr. Wind¬ 
ham’s elegant introdudlion to his Plan of Dif- 
cipline for the Norfolk Militia will be thought as 
convincing as any paftage in Fitzherbert or 
Brook. “ About the beginning of this century, 
“ fays he, the troops in Europe were univerfally 
armed with firelocks; to xvhicb^ much about 
“ the fame time, the bayonet being added^ pikes 
** alfo were laid afide. When the ufe of fire- 
arms began to be generally eftabliflicd, the ne~ 
“ cefity of a great regularity and uniformity, in 
the manner of ufing thofe arms, became appa- 
rent; it was foort difeovered, that thofe troops, 
“ v^hich could make the brifkeft fire, and’fuftain 
** it longeft, had a great fuperiority over others 
kfs expert; and, likewife, that the ejicacy and 


* Lamb. Eirtn ji*’. i Hate, H. P. C 495. 



SUPPRESSING RIOTS. 


,487 

power of fire did not confifi in random andJcat~ 
“ tering foots made without order, hut in the fire 
of d body of men at once, and that properly timed 
“ and direSled. It was therefore necefi'ary to ex- 
“ ercife the troops in loading quick, and firing to- 
“ gether by the word of command; but, as the 
“ aukwardnefs, carelefl'nefs, and rafhnefs, of 
“ young foldiers (if left to themfelves) muft oc- 
“ cafion frequent accidents, and the lofs of many 
“ of their own party,, by the unfkilful manner of 
“ ufing their fire-arms, efpecially in the hurry of 
*■' an engagement, it became a matter of indifpen- 
fable necejjity to teach foldiers an unform me- 
“ thod of performing every action that was to be 
“ done with the mufket, that they might all do 
“ it in the mojl expeditious andfafefi manner.'' 

Should any doubt be raifed as to the legality 
of af 'embling for this purpofe, and fhould the 
words of Sir Matthew Hale, whom of all men 
I refpeft the moft, be oppofed to me, that, 
where people are aflemblcd in great numbers 
armed with w'eapons olFcnfive, or weapons of 
“ war, if they march thus armed in a body, if 
‘‘ they have chofen commanders or officers, if 
“ they march cum vexillis explicatis or with 
“ drums or trumpets, and the like, it may be 
“ confiderable, whether the greatnefs of their 
“ numbers, and their continuance together doing 
“ • thefe ads, may not amount to more giierrim 
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krralatty or a levying of war*,” which may be 
conftrued an encroachment on the prerogative of 
the crown'l'; the anfwer is no lefs obvious than 
decifive, in the language of Bracton, that. 
Voluntas et propojitum dijtmguiint inalcjiciaX ; that, 
the intent being good, the aft cannot be bad; 
and Be ding field's codo. is an exprefs authority 

for the legality of “ marching armed in a body 
more guerrino arraiati," even lor the purpofe 
of executing a civil procefs, to which there is 
juft expeftation of violent refiftance^ So ne- 
ceflary, indeed, is order z.x\A dtfeipHne in direfting 
the exertions of an armed affcmbly, that the fta- 
tutes 3 and 4 Edw. VI. c. 5. and i Mary, c. 12. 
(which are no longer in force, but were the mo¬ 
dels of the well-known riot-aft) exprefsly au¬ 
thorize the IherifFs, juftices, mayors, and bailiffs, 
to rahit power and array them m manner of war 
“ againft the rioters;” and here I may again ap¬ 
ply thofe found maxims, to which I before al¬ 
luded: I. That the law requires no impojjihle 
things-, but it is impoffible to join the power 
and fupprefs a riot effeftually, without being at 
leaft moderately Ikilled in the ufe of fire-arms, 
and ready in the common evolutions. 2. I'hat, 
when the law permits or enjoins the performance 
efi any aSi, all the means, ofiperjorming it are aljo 

•iH.P.C. 131 . I b. J c-i4 § '3- 
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fermitted or enjoined ; but the law doth permit 
and command every fubjeSl oj this realm to arm 
himTelf and ufe his arms with efFedt for the fup- 
preffionof tumults : the conclufion, in both forms 
of reafoning, follows too clofely and too evi¬ 
dently to admit of a doubt. 

That the four cafes, on which I have relied, 
have never been fhaken by any later decilion, 
appears from the uniform recognition of their 
authority by the beft modern writers: indeed, 
nothing lefs than an adf of the legiflature could 
juftly over-rule unanimous and well-confidered 
refolutions; but no adk whatever has in any de¬ 
gree affeded them; and the common law, which 
in general is the perfedion of human wifdom, 
happily in this inftance has flood like a rock amid 
the conflld of flatutes rolling upon flatutes. 

Neither of the flatutes of Weflminfler had any 
effed on the decifion in Bedingjield'’s cafe; nor 
was that of St. Joh?i at all influenced by the 
fubfequent prohibition of hand-guns; nor the 
Cafe of Arm shy the flatute of North atnptori', and 
though the ad of queen Mary was continued 
during the life of Elizabeth, yet Sir Matthew 
Hale obferves, that, “ the cafe of Drayton 
“ Bafet was not within that flatute, nor de- 
“ pending on it*.” In the fame manner ferjeant 


* 1 H. P. C. 49J. 
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Hawkins remarks, in conformity to Hale and to 
reafon, which will very feldom be found at va¬ 
riance, *that the flat. i. Geo. I. c. 5. commonly 
‘‘ called the riot-a£t, being wholly in the afErrn- 
ative, cannot be thought to takeaway any part 
“ of the authority in the fuppreffing of a riot, 
“ which was before that time given either to 
“ officers, or private per Jons, by the common law 
“ or by ftatute'*.” 

Having fliown the nature and extent of the 
Pojfe Comitatuiim, and proved that it is required 
by law to be equal in its exertion to a well-difci- 
plined army, I have eftabiilhed the propofition, 
which 1 undertook to demonftratej-; “ That the 
common and ftatute laws of the realm, in force 
“ at this day, give the civil {late in every county 
“ a power, which, if it were perfedily underftood 
and continually prepared, would effedtually 
quell any riot or infurredlion, without aififl- 
“ ance from the miliiary, and even without the 
“ modern riot-ad:.” 

One fide, therefore, of the diftreffing alterna¬ 
tive, to which 1 was reduced, concerning the 
precarioufnefs of EngUJJo Freedotn^, is happily 
removed; but the other fide remains, “ that our 
laws have been difgracefully negleded, and 
“ ought to be reflored to full vigour and 
“ energy.” 

* j p. c. c. 65. t 466. : p. 464. 
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To what fatal caufe muft we afcribe a negled; 
fo fhameful and fo dangerous ? 1 anfwer boldij, 
yet, I hope, without arrogance, fince I ufe the 
very words of Blackstone, “ to the vaft ac- 
“ quifition of force arifmg from the riot-adf and 
“ the annual expedience of a Handing army* ;" 
which has induced a difpofition, cherifhed by the 
indolence natural to man, and promoted by the 
exceflive voluptuoufnefs of the age, to look up 
folely for protedion to the executive power and 
the foldiery; a difpofition, which muft inftantly 
be ftiaken off, if any fpark of virtue remain in 
our bofoms; for, although we are happy in a 
prince, who “ will never harbour a thought or 
“ adopt a perfuafion in any the remoteft degree 
“ detrimental to the liberty oi Britain-]'^' yet in 
free ftates a military power muft ever be an ob- 
jed ofjealoufyj and, fmee our excellent conftl- 
tution will be claimed by our pofterlty as their 
beft inheritance, we muft ad with a provident 
care, left, two centuries hence, the fable of the 
horfe fhould be verified in our defeendants, who 
may be in need of protebtion againft their pro- 
tedors, and be forced to carry harnefs, not- 
withftanding the repeal of the ftatute of Win¬ 
ch ejier. 

For the hiftory of the riot-ad, fo laboured and 
* 4 Comm. 434- t i El. Comm. ^ 37 . 
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fo inefFetlual, I mufl refer my reader to the in¬ 
comparable author, whom 1 fo frequently cite, 
the commentator on the laws of England ; who 
expreffes his jealoufy and difapprobation of it 
with no lefs delicacy than wifdom*: in refpeft 
to the number of capital felonies created by it, 
which Black/lone feems highly to have difap- 
proved, I fhall fay nothing, as it is not my pre- 
fent fubjedt; but I may, with all due reverence 
for the legiflature in the hid; year of Georoe 
the Firft, obferve, that the adl was a bad copy 
of a bad model, the hatute of Mary; that there 
feems to have been no occafion to make it per¬ 
petual, much lefs to enlarge it; that it is in fome 
parts liable to dangerous mifinterpretation ; that 
it has been found wholly inadequate to the end 
propofed by it; and that the third claufe of it was 
in great meafure unnecefl'ary, as it only affirms 
“ our ancient law, which had pretty well guarded 
“ againft any violent breach of the peacef.” 
Confirmatory ftatutes are always attended with 
the danger of fuperfeding the ufe, and obliterat¬ 
ing the remembrance, of the common law, 
which they confirm, and which the wifdom of 
ages had before fufficiently eftabliffied. 

As to the bcli mode of rejloring our laws to 
their full vigour and energy, and of providing for 

4 Comm. 143. 4 Bi. Comm, 14'^, 
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our future defence, I fliall certainly fubmit it to 
the difcretion of my countrymen who are bound 
by thofe laws; and fhall only fuggeft to them 
the following plan; after premiling, in the 
words of ferjeant Hawkins^ “ that, although 
“ private perfons may arm themfelves in order to 
“ fupprefs a riot, and may confequently life arms 
“ in the fuppreffing of it, if there be a neceflity 
“ for their fo doing; yet it fecmsto be extremely 
“ hazardous for priv;a<e perfons to proceed to 
“ thofe extremities in commofi cafes, left, under 
“ the pretence of keeping the peace, they caufe a 
“ more enormous breach of it; and, therefore, 
“ fuch violent methods feem only proper againft 
“ SUCH RIOTS AS SAVOUR OF RERELI.ION, for 
“ the fiipprelfing of which no remedies can be 
“ too fevere*.” 


THE PLAN. 

I. 

Let all fuch perfons in every county of Eng¬ 
land as are included in power oi that coun¬ 
ty, and are oj ability to provide tbemjelves with 
arms, and pay for learning the ufe of them, be 
furnifhed each with his muJJiet and bayonet, and 
their neceflliry appendages. 

* I Hawk. P. C. c. 65 , 
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II. 

Let feveral companies be formed, in every 
county, of fixty fuch men or more, voluntarily 
alTociated for the foie purpofe of joining the pow¬ 
er, when legally fummoned, and, with that view, 
of learning the proper ufe of their weapons, 
ftreet-firing, and the various evolutions neceifary 
in iidiion. 

III. 

Let the companies be taught, in the moft pri¬ 
vate and orderly manner, for two or three hours 
early every morning, until they are competently 
{killed in the ufe of their arms: let them not, 
unnecelTarily, march through ftreets or high¬ 
roads, nor make any the leaft ?nilitary parade, 
but confider thcmfelves entirely as part of the 
civil ftate. 

IV. 

Let each member of a company, when he has 
learned the ufe of his arms, keep them for the 
defence of his houfe and perfon, and be ready to 
join his company in ufing them for the fuppref- 
fion of riots, whenever the IheriiF, under-fheriff, 
or peace officer fhall raife the power, or there 
{hall be a cry made for weapons to keep the peace, 

V. 

Let the caution, prefixed to this plan, be di- 
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ligently obferved, and the law, contained in the 
preceding citations, beheld ever facred: nor let any 
frivate perTon prefume to raife the power of the 
county*, which is the province of the fherifF, 
under-fheriff or magiftrate; although a cry for 
weapons to keep the peace may be made in cafes 
of extreme necefly, and in them only, by private 
perjons. 

VI. 

If any mark of diftindtion in drefs fhall be 
thought expedient, that the feveral companies 
may know each other, in the forcible fuppref- 
fion of a riot, let fuch a regulation be feverally 
referred, with any other rules that may be ne- 
celTary, to a committee chofen out of each com¬ 
pany. 

The great advantages of fuch affociatlons are 
fo apparent, that 1 lhall forbear at prefent to ex¬ 
patiate on them; but flrall be fatisfied with ap¬ 
plying to them what Pulton fays of the old 
tilts and jufts, “ that the caufe, beginning, and 
“ end thereof do tend do the laudable exercife of 
“ true valour and manhood, and to the encou- 
“ ragement and enabling of the aftors therein to 
“ defend the realm and the peace thereof^;” 
and with obferving, in the words of the ftat. 33. 

* I Halt;, H, P. C. 601. f De Pace, 25. b. 
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Hen. VIII. c. 6, that the muiket may now be 
made, what the long bow was formerly, “ the 
“ furety, fafeguard, and continual defence, of 
“ this realm of England, and an ineftimable 
“ dread and terror to the enemies of the fame.’* 
Objedions will certainly be raifed; for who 
can propofe a mealure, however falutary, to 
which no man will objcd? I exped them, 
however, chiefly from thofe, whofe indolence 
may induce them rather to feek protedion from 
a power able to crulh them, than to proted them- 
felves by joining a pow’er provided by free and 
equal laws; or from thofe, who, as Milton 
fays, “ have betaken themfelves to ftate-affairs 
“ with fouls fo unprincipled in virtue and true 
“ generous breeding, that flattery, and court- 
“ drifts, and tyrannous aphorifms, appear to 
“ them the highefl: points of wiidom. To fuch 
men it will be fufficient to give this general an- 
fwer; that, as there is no neceflity of applying 
cither to the executive, or to the legiflative, 
power for permillion to obey the laws, we are 
not to debate on vague notions oi expedience, 
groundlefs jcaloufies, or imaginary confequences; 
the foie queftion is, “ whether the dodrine ex- 
“ pounded in thefe pages be lazv if it be, there 
is no room for elcliberation, fmee it is a maxim, 
that no mcui niuft think binijelf zvi fer than the lazv, 
which is the gathered wifdom of many ages; and 
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fo favourable is the common law of Englani? to 
the rights'of our fpecies, which it is unhappily 
become the fafliion to deride and vilify, that, if 
any man will broach a pofition in favour of ge¬ 
nuine, rational, manly freedom, I will engage 
to fiipply him with abundant authorities in fup- 
port of it. 

I perfuade myfelf, that infinite good muft re- 
fult from the general adoption of my plan; and 
that no pofiible evil can be mixed with it, as 
long as the cautions and reftriilions before fug- 
gefied fhall be duly obferved, and our excellent 
conftitution be kept in its juft balance at that 
nice point, which is equally removed from the 
pernicious extremes of republican madnefs, arif- 
tocratical pride, and monarchical folly; nor have 
I any Icruple to confefs, that, as every foldier in 
England is at the fame time a citizen, I wilh to 
fee every citizen able atlcaft,for theprefervation of 
publick peace, to ad as a foldier: whcA that ftiall 
be the cafe, the liber i y of Britain will ever 
be unafiailed; for this plain reafon—it will be 
unalfailable. 

The fecLirity, and confequently the happinefs, 
of a free people do not confift in their belief, 
however firm, that the executive power will not 
attempt to invade their juft rights, but in their 
confeioufnefs that any fuch attempt would be 
wholly ineffedual. 
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ADVERTISEMEMT. 


Having been informed, that parts of my Speech 
on the iSth of May at the London Tavern zvere 
thought ohfcure, yet important, I have endeavoured 
to recolleSl zvhat I then took the liberty to'fay, and 
have confented to let the argument go abroad in its 
rude and unpolip:>ed fate, PVbat offence this pub¬ 
lication may give, either in parts or in the zvhole, 
is the laf and leaf of my cares: my frf and 
greatef is, to Jfeak on all occafons zvhat I con~ 
ceive to be juf and true. 



A 


SPEECH 


OS 


THE REFORMATION OF PARLIAMENT. 


MY LORD MAYOR, 

So far am I from rifing to intimate the flighteft 
Ihade of diflent from this refpei^able and unani¬ 
mous aflembly, or-the minuteft difapprobation of 
the two refolutions propofed, that I defpair of 
finding words fufficiently ftrong to exprefs my 
joy and triumph at the perfeft harmony, with 
which the firft of them has already pafled, and 
to which the fecond will, I truft, be thought 
equally entitled; but, on the laft reading of the 
propofitlon now before you, it ftruck me, that, 
although it was inunexceptionable, yet 
it might eafily be improved in form by the in- 
fertion of two or three words referring to the 
, preceding refolution, and thus be rendered more 
conducive to our great objeft of generally de¬ 
claring our concurrent fenfe, and avoiding any 
chance of difunion upop fpecifick points. Every 
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propofition, intended to meet with univerfal con¬ 
currence, ought to have three diftinguifhing pro¬ 
perties; it fhould be juft, fimple, comprehcnfivc; 
without juftice, it will be rejected by the wife 
and good; without fimplicity, it will involve 
complex matter, on which the wifeft and the 
beft may naturally differ; and without compre- 
henfivenefs, it will never anfwer any purpofe of 
confequence and extent. The firft refolution, 
“ that petitions ought to be prepared for a more 
complete reprefentation of the people,” has all 
of thefe properties in an eminent degree : it is fo 
juft, that, if this meeting had been ten times as 
large, there would not have been one diffentient 
voice on that ground; fo fimple, that it affords 
no fcope or, fubjedt for cavil; fo comprehenfive, 
that, when the houfe of commons have the peti¬ 
tions before them, it will give room for every 
particular plan, which the ingenuity of any mem-r 
bet, duly tempered by wifdom, yet adiuated by 
true patriotifm, can fuggeft. 

Ought not the Jecoml propofition, “ that the 
Jeyife of the people fliould be taken this fum- 
‘‘ mer in order to prepare their feveral petitions,” 
to be fomewhat reftraiiied in the generality of 
the expreflion? It is juft, but rather toocompre- 
henfive: the fenfe of the people is a phrafe of 
meafurelefs compafs, and may include their fe- 
vcral opinions, however fpeclfick, howOver dil- 
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cordant. This is the very evil, which we are 
anxious to prevent \ fmcc we all agree, that .np 
particular mode of reformation fhould be prer 
fcribcd to the houle, left they fhould rejed, fof 
no other reafon, fome good plan, which, if left 
to the operation of their own minds, they may 
probably adopt. Might not the fentence be thus 
corredlcd, “ that the fenfe of the people fhould 
“ be taken on the preceding rejolutionf” Buf 
this I offer as a mere fuggeftion to wifer heads, 
and will not trouble the alTembly by fliaping it 
into a motion: indeed, if both refolutions be 
taken together, and it be underftood, that we 
mean to recommend petitions on the general 
ground, in order to fhun that fatal rock, diverjity 
of fentiinent on particulars, I defire no more, and 
am very little folicitous about accuracy of exr 
preffion; hoping at the fame time, although the 
five circles here affembled have no right or pre- 
tenfion to take the lead in the nation, yet that 
the other counties, diftrids, and towns in Great 
Britain will approve our idea, and not difdain to 
follow our example: in that event I fmile at the 
thought of a mifearriage, and am confident, that, 
with concurrence, perfeverance, and moderation, 
the people of England muft prevail in a claim fp 
cffentlal to their liberty, and to the permanence 
of an adrainiftration, who profefs to govern with 
their confidence. 
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Here I ftiould regularly ceafej efpecially, as i 
now labour under the prefiure of the epidemical 
complaint, which alone can have prevented this 
meeting from being as numerous as it is refpec- 
table: it could not prevent my attendance, for, 
in health or in ficknefs, 1 am devoted to your 
fervice ; and I fhall never forget the words of an 
old Roman, Lie arius; who, when the liberties 
of his country were in imminent danger, and 
when a real friend to thofe liberties was condol¬ 
ing w'ith him on his illnefs at fo critical a time, 
raifed himfelf on his couch, feifed the hand of 
his friend, and faid, If you have any bijinefs wor- 
ihy of yourfclvcs, I am zvell. 

It was not in truth my defign to have fpoken 
at all this evening; but, fince I have rifen to 
explain a fudden thought, I will avail myfelf of 
your favourable attention, and hazard a few 
words upon the general tjueftion itfelf: on the 
fmalleft intimation of your wifhes, I will be fi- 
lent. Numbers will have patience to hear, who 
have not time to read; befides, that it is always 
eafier tofpeak than to write; and, as to myfelf, 
a very particular and urgent occafion, which calls 
me for fome months from England, will de¬ 
prive me of another opportunity to communicate 
my fentiments in either form, until the mo¬ 
mentous ohjcdl before us fhall be made certainly 
attainable through the concord, or for ever loft 
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and irrecoverable through the difagreement, of 
the nation. 

The onXy fpecious argument, that I have any¬ 
where heard, againfl: a change in the parlia¬ 
mentary reprelentation of the people, is, that, 
“ a conflitution, which has (lood for ages, ought 

not to be altered.” 

This objeQion appears on a fuperficial view fo 
plauliblc, and applies itlelf fo winningly to the 
Jiearts of Englijhmen^ who have an honed; preju¬ 
dice for their efiabliHied fylicm, without having 
in general very diltindt ideas of it, that a detedlion 
of the JbphiJhi, forfuch I engage to prove it, be* 
comes abfoliitely necelTary for the promotion of 
your glorious enterprife. 

I will riik your impatiencej for, though I am 
aware, that allufions to hilh ry and interpretations 
of old ftatutes are not very proper in addrelfes 
to popular alfemblies; yet, when popular af- 
feinblies take upon them, as they jullly may, to 
a^i and refolve upon conditutional points, they 
are bound to feek or to receive information, left 
their adions fhould be ralh and their refolutions 
ill-founded. A power exerted through palhon 
of caprice, without a deep knowledge of thebu- 
fmefs in hand, and a fair application of the in:el- 
ledual faculties, is a tyrannical power, whether it 
be regal, ariftdcratical, or popular; and the pre¬ 
valence of any fuch power,, by the overbearing 
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ftrength of king, nobles, or people^ would form 
an immediate tyranny; and in a moment fubvert 
the conftitution. 

That conftitution, which, I perfuade myfelf, 
will not be fubverted, confifts of form and fpirit, 
of body (if 1 may fo exprefs myfelf), and of 
foul: but, in a courfe of years, the form is apt 
to deviate fo widely from the fpirit, that it be¬ 
comes expedient almoft every century to reftore 
its genuine purity and lovelinefs. The objec¬ 
tion, which I undertake to remove, is fophiftical, 
either by defign or through ignorance; for the 
propofition is true in one fenfe of the word con- 
JiUution, and falfe in the other; and the fenfe, in 
which it.is true, is inapplicable to thd queftion. It 
is true, that the fpirit of the conftitution ought 
hot to be changed: it is falfe, that the form ought 
not to be corrcdled; and I will now demonftrate, 
“ that the fpirit of our conftitution requires a 
‘‘ reprefentation of the people, nearly equal and 

nearly univcrfal.” Such as cannot or will not 
follow me in the premiftes, both can and will (or 
I greatly deceive myfelf) bear away the conclu- 
fion in their memory; and it is of higher im¬ 
portance than they may imagine. 

There has been a continued war in the confti¬ 
tution of England between two jarring piinci- 
ples; the evil principle of the feudal fyftem with 
his dark auxiliaries, ignorance and falfe philofo- 
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pKy; 'and the good principle of increafing com¬ 
merce, with her liberal allies, true learning and 
found reafon. The firft is the poifoned fource 
of all the abominations, which hiftory too faith-' 
fully records; it has blemiihed and polluted, 
wlierevcr it has touched, the fair form of our 
conftitution, and for ages even contaminated the 
fpirit. Wlfile any dregs of this baneful fyf- 
tem remain, you cannot juftly boaft of general 
freedom; it was a fyftem of niggardly and par¬ 
tial freedom, enjoyed by great barons only and 
many acred men, who were perpetually infulting 
and giving check to the king, while they racked 
and harrowed the people. Narrow and hafe as 
it was, and confined exclulively to landed pro¬ 
perty, it admitted the IqxvcJI Jh’chdders to the 
due enjoyment of tliat ineftimable right, without 
which it is a banter to'Call a man free-, the right 
of voting in the choice of deputies to alfifl; in 
making thofe laws, w'hich may affe( 5 t not his 
property only, but his life, and, what is dearer, 
his liberty; and which are not laws, but tyran¬ 
nous ordinances, if impofed on him without his 
fuffrage gi\en in perfon or by deputation, ihis 
1 conceive to have been the right of every free¬ 
holder, even by the feudal polity, from the earlieft 
time; and the liatute of Uenry IV. I believe to 
have been nierely declaratory: an a^t which 
palled in the feventh year of that prince, near 
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four hundred years ago, ordains, that, “ all 
“ they, who are prcfent at the county court, as 
** well fuitors duly fummoned for the fame caufc, 
“ as others^ fhall proceed to the eledion of their 
“ knights for the parliament.” All fuitorsy you 
fee, had the right; and all freeholders were 
fuitors in the court, however low the value of 
their freeholds. Obferve all along, that one- 
pound in thofe days was equal to ten at lead in 
the prefent time. Here then is a plain declara¬ 
tion, that minutenefs of real property created no 
harfli fufpicion of a dependent mind ; for a harflt 
fufpicion it is, and, by proving too much, proves 
nothing. 

What caufed the abfurd, yet fatal, diftindion 
between property, pcrfonal and real ? The feu¬ 
dal principle. What created another odious dif- 
tindlion between free and baje holdings, and 
thus excluded copyholds of any value? The feu¬ 
dal principle. What introduced an order of 
men, called villdns, transferable, like cattle, with 
the land which they docked? The feudal prin¬ 
ciple. What excludes the holders of beneficial 
leafes ? The feudal principle. What made per- 
fonalty, in thole times, of little or no edimation? 
The feudal principle. What raifed the filly no¬ 
tion, that the property, not the perfon, of the 
fubjedt, was to be reprefented ? The feudal prin¬ 
ciple. What prevented the large provilion in 
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the aft of Henry IV. by which all freeholders 
were declared eleftors, from, being extended 
to all holders of property, however denominated, 
however inconfideraWe? The fame infernal prin¬ 
ciple, which then fubdued and ftifled the genuine 
equalifing fpirit of our conftitution. Now, if 
we find that this demon was himfelf in procefs 
of time fubdued, as he certainly was by the ex- 
tenfion of commerce under Klizabeth, and the 
enlarged conceptions W'hich extended commerce 
always produces, by the revival of learning, 
which difpelled the darknefs of Gotblck Igno¬ 
rance, and by the great tranfaftions of the lafl 
century, when the true theory and genuine prin¬ 
ciples of freedom were unfolded and illuftrated, 
w'e lhall not helitate to pronounce, that, by tlic 
fpirit of our conftitution, all Englijhmen, having 
property of any kind or quantity, are entitled to 
votes in chufing parliamentary delegates. The 
form foon received a cruel blemilh; for, in the 
eighth of Henrv VL the property of fuitors 
qualified to vote, was reftrained to "‘ forty ihil- 
“ lings a year above all charges,” that is, to 
twenty pounds at leaft by the prefent value ol 
monev. I agree with thofe, who confider this 
aft as bafely ariftocratical, as a wicked invaiioii 
of clear popular rights, and therefore in a higb 
degree unconftitutional: it is alfo a difgracefu 
confelfiou of legillativc weaknefs j for the evil 
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pretended to be remedied by it, was, that the 
coimty elections were tumultuary. What! 
could not the wlfdom of the Icgiflature fugged 
a tRodeof preventing tumult, if the laws already 
fubfifting had been iufufficient for that purpofc, 
without fhaking the obligation of all future lawvS, 
by narrowing the circle of thofe, who, being 
affcvded by them, ought by natural equity to 
aflift in framing them ? Ridiculous and indc- 
fenfible ! 

In the twelfth of Chart.es II. the mighty fa- 
brick of the feudal fyftem was fliaken from its 
bafiSj but, though its ramparts were overfet, its 

t 

connexions and covered ways deftroyed, ahd its 
very foundations convulfcd, yet the ruins of it 
have been found replete with inifchicf, and the 
mifehief operates, even while I fpcak. 

At the Revolution, indeed, the good fpirit of 
the conftitution was called forth, and its fair 
principles expanded: it is only fince that aufpi- 
cious event, that, although we may laugh, wheq 
lawyers call their vad aU'emblage of fenfe and 
I'ubtilty the pcrfrcilon of human wlfdom, yet we 
Ihall deride-no man, wh.o allerts the conftitution 
of England to be in theory the moft perfedl of 
human fyftems—in theory, not in practice ; for, 
although you are clearly entitled to all the ad¬ 
vantages, which the principles of the conftitution 
give you, whil; you claim thofe advantages bv 
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cool and decent petition, yet, either from fome 
unaccountable narrownefs in the managers of the 
Revolution, or from the novelty and difficulty 
of their fituation, they left their noble work fo 
unfini/lied, and the feudal poifon fo little exter¬ 
minated, that, to ufe the words of your favourite 
poet, “ they fcotchcd the fnake, not killed it.” 
Who could have imagined, that, in the eighteenth 
of George II. the ftatute of Henry V^I. would 
liave been adopted and almoft tranfcribed? Who 
could have dreamed, that, in the thirty-jtrji of the 
fame king, the laft ad: would have been recited 
and approved, with a declaration added, that no 
tenant by copy of court roll fhould vote at an 
elcdionfor knights of the flure under penalty of 
fifty pounds ? It was the accurfed feudal prin¬ 
ciple, w'hich fuggefted thefe laws, when the fairell 
opportunity prefented itfelf of renovating the 
conftitution. Another gale has now fprung up; 
and, unlefs you catch it while it blows, it will be 
gone for ever. 

I have proved, unlefs I delude myfelf, ” that the 
“ fpiritofourconltitudon requires a reprefentation 
“ of the people nearly equal and nearly univer- 
“ fal.’' Carry this propofition home with you,and 
keep it as an anfwer to thofe, who. exclaim “ that 
“ thecouflitution ought not to be changed.” I faid' 
nearly univerfal; for I admit, that our conflitu- 
tion, both in form and fpirit, requires Jhme pro- 
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perty m'^cleiflorf}, either real or peHbnal, in pot- 
fcflion or in adlion ; but I confidet a fair trade 
or profejjion as valuable property, and an Englrflj- 
man, who can fupport hiinfclf by honeft induftry, 
though in a low ftation, often a more inde¬ 
pendent mind than the prodigal owner of a large 
encumbered eftate. When Prynne- Ipeaks of 
every inhabitani and commoner, to whom he lup- 
pofes that the right of voting originally belonged, 
I cannot perfuade myfelf, th.it he mcaiied to in¬ 
clude fuch as, having nothing at all, and being 
unable or unwilling to gain any thing by art or 
labour,'were fupported by alms. 

If modern authorities be demanded in aid of 
my opinions, I fliall only mention the great 
judge, Six IViUiam l)lacb/lonc,md I mention him 
the more willingly, becaufehe never profelfed de- 
mocratical fentimeuts, and, though we admire 
him as the fyflcmatical arranger of our law’s, ymt 
w’e may faiily doubt the popularity of iris poli¬ 
tical notions: neverthelefs, he openly allow's in 
his Commentary, “ that the fpirit of our confti- 
“ tution is in favour of a more complete repre- 
“ fentation of the people.” This too is allowed 
by the very man, w’ho, in another tradf, intimates 
an opinion, “ that the value of freeholds them- 
“ felves Ihould be greatly advanced above what 
“ is now’ required by law' to give the proprietor 
“ a voice in county eledions.” I told you, that 
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all reaibnlng from the flatute of Henry Vl, 
proved too much, and, confequently, nothing; 
lor, who now would bear the idea of‘difqualify- 
ing thofe elec'dors of Surry and Middlejex, whofc 
freeholds were not of the annual value of twenty 
pounds? 

I hear a murmur among you, and perceive 
other marks of impatience. Indulge me a mo¬ 
ment, and I will defeend^ but let me not be mis¬ 
apprehended. I do not propofe to conclude 
with a fpecifick motion: it is my deliberate opi¬ 
nion, confirmed by my obfervations on the event 
of your aflbeiations to reduce the infiuence. oj 
the Cro'icn^ that your petitions and refolutions 
muft be very general. In my own mind I 
go along with you to the full length of your 
wii'hes. If the prefent fyftem of reprefentation 
be juftly compared to a tree rotten at the heart, 
I wilh to fee removed every particle of its rotten- 
nefs, that a microfcopick eye could difeern. I 
deride many of the fafliionable dodlrines: that 
of virtual reprefentation I hold to be aSlual fol¬ 
ly ; as childilh, as if they were to talk of negativt 
reprefentation, and to contend, that it involved 
any pojitive idea. Subftitute the word delegation 
or deputation, inftead of reprefentation, and you 
will inftantly fee the abfurdity of the conceit. 
Ii)ocs a man, who is virtually^ not aSlually^ re- 

VOL. VI. L L 
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prefcated, delegate or depute arvy pertoil t& 
make thofe laws, which may afFedt his pto- 
pei his freedom, and bis life ? None; for 
he has no fuffrage. How then is he repre- 
fented according to the principles of our con- 
fritution ? As well might a Roman tyrant have 
urged, that all his vaflals were reprefcnted in 
his perfon; he was augur and high prieft; the 
religious ftate was, therefore, reprefented by 
him: he w'as tribune of the people; the po¬ 
pular part of the nation were, therefore, re¬ 
prefented : he was conful, didlator, mafter of 
the horfe, every thing he pleafed; the civil 
and military ftatcs were, therefore, concen¬ 
trated in him; the next dedudtion would 
have been, that the flaves of his empire 
were free men. There is no end of ab- 
furdities deducible from fo idle a play upon 
words. 

That' there may be an end of my addrefs 
to you, which has been too long for the place 
and occafion, but too fhort for the fubjeifr, 
I refume my feat with a full convidtion, that, 
if united, and dependent on Yourfelves alone, 
you muft fuccced; if difunked, or too con¬ 
fident in others, you muft fail. Be per- 
fuaded alfo, that the people of England can 
only exped to be the happieft and raoft 
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glorious, while th<;y axt the frecft, and can 
only become the freeft, when they lhall be 
the moft virtuous, and moft enlightened,, of 
nations. 



London^ May 14 , 1782 . 


SIR, 

I TAKE the liberty of fubmittlng to your 
ferious attention the Vlan of National Defence 
lately fuggefted by govcnimcnt, compared with 
a different plan now approved, though fubjecSt 
to revifion, by a Company of Loyal Engltjhmen% 
of which I have the honour to be One. You 
will inftantly fee, that the frjl plan was nobly 
conceived by fomc great mind, and intended for 
the nobleft purpofes; but that, in the detail^ 
it appears to be innovating, harfh, unconfti’- 
tutional, and big with alarming confequenccs ; 
too expenfive for the treafury, who have no 
treafures to lavifli, and too diflrujlfnl of a ge¬ 
nerous and fpirited people, w’ho would vigoroufly 
fupport a government that fincerely confided in 
them. The fecond plan you wull find (and wc 
pledge our honours to prove) already fanc- 
tioned^ and even required, by Law, agreeable to 
the Conftitutlon, and calculated to preferve it; 
not too expenfive to real patriots, w'ho will 
hardly be niggards at fuch a moment as this; 
and not at all d.mgerous to fo wile and juft a 
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govenuttent as the prefent. If nothing can raife 
a manly fpirlt, and excite a liberal emulation, in 
Englijh gentlemen, yeomen, and traders, but 
the adual defcent of three united armies on 
our coafts, they will then vainly folicit that pro- 
tcdiion for their houfes and families, which they 
norm have in their own hands, on a glorious in¬ 
vitation from the Firft and Beft of Magirtrates. 

I am, &c. 

A VOLUNTEER. 

P. 5. Give me leave to obferve, that the 
I,ords-Lieutenants, as fuch, have no more to 
do with this great bufinefs than the bench of 
Bilhops. 



H£ADS OF A PLAN 

For ratfing Corps in feveral principal ‘*towns in 

Great Britain, inclofed in a Letter from the 

Earl of Shelburne to the Chief Ma¬ 
gistrates of feveral Cities and Towns. 

I ft. THE principal towns in Great Britain 
to fiimifti one or more battalions each, or a cer 
tain number of companies each, in proportion 
to their fize and number of inhabitants. 

2d. The officers to be appointed from among 
the gentlemen of the neighbourhood, or the inha¬ 
bitants of the faid towns, either by commiffion 
fromhis Majefty, or fromthe Lord-Lieutenant of 
the County, upon the recommendation of the 
Chief Magiftrate of the town in which the Corps 
are raifed. 

3d. They are to be poflefled of fome certain 
eftate in land or money, in proportion to their 
rank. 

4th. An Adjutant or Town-Major in each 
town to be appointed by his Majefty. 

5th. A proper number of Serjeants and Cor¬ 
porals from the army to be appointed for the 
Corps in each town, in proportiori to their 
pumbers, 

bth. The faid Serjeants and Corporals^ as well 
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as iTie Adjutant or Town-Major, to be in the 
Govemment pay. 

yth. The men to exercife frequently, either 
In battalions, or by companies, on Sundays, and 
on Holidays, and alfo after their work is over in 
the evenings. 

8th. Arms, accoutrements, and ammunition, 
to be furniflied at the expcnce of Government^ if 
required. 

9th. Proper magazines, or ftorehoufes, to be 
chofen or eredted in each town, for keeping the 
faid arms, &c. 

loth. The arms and accoutrements to be deli¬ 
vered out at times of exercife only, and to be 
returned into the ftorehoufes as foon as the ex- 
■ereife is finifhed. 

nth. The Adjutant or Town-Major to be 
always prefent at exercife, and to fee that the 
men afterwards march regularly, and lodge their 
arms in the ftorehoufes. 

12th. Proper penalties to be inflidted on fuch 
as abfent themfelves from excrcifes, as alfo for 
difobedience of orders, itifolencc to their officers, 
and other diforderly behaviour. 

13th. The above Corps not to be obliged, on 
any account, or by any authority whatever, to 
move from their refpedtive towns, except in 
times of adtual invafion or rebellion. 
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14th. His Majefty iliall then have power to 
order the faid corps to march to any part of 
Great Britain, as his fervices may require. 

ijth. "hey are, on fuch occafions, to jidl 
either feparately, or in conjundlton with his Ma¬ 
jefty’s regular forces, and be under' the com¬ 
mand of fuch General officers as his Majefty fhall 
think proper to appoint. 

16th. Both officers and men to receive full 
pay as his Majefty’s other regiments of foot from 
the day of their march, and as long as they fhall 
continue on fervice out of their towns. 

lyth. They are to be fubjeft to military dif- 
cipline, in the fame manner as his Majefty’s re¬ 
gular forces, during the faid time of thfeir being 
called out, And receiving government pay. 

18th. All officers who fhould be difabled in 
aflual fervice to be entitled to half-pay, and all 
non-commiflioncd officers and private men, dif¬ 
abled, to receive the benefit of Chelfea Hofpital. 

19th. The widows of ofticers killed in the 
fervice to have a penfion for life. 

20th. The time of fervice to be named. 
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For raijing a Conjlitulional Force in the ^oniins^ 
Citiesy and Counties of Great Britain’, being an 
Anfver, Article by Article, to the Flan an^ 
nexed. 

I ft. AGREED, ivlth this addition —And other 
Kattalions, or Companies, to be alfo voluntarily 
formed out of the HundredsfTythings, and Hanu 
lets, of each county, in proportion to its extent and 
populoufnefs. 

2d. The Officers, and, in fome companies, 
the men, to enrol themfelves, from among the 
Qtntry, Yeomanry, and Subjlantial Houfcholders, 
and the Officers to be commiffioned refpe6tivel7 
by the High Sheriff, and Chief Magiflrate, pf each 
county and town. 

3d. The ranks of the Officers to be propor¬ 
tioned to their contributions to a fund raifed for 
purpofes mentioned in fubfequept articles. 

4th. An Adjutarrt or Town-Major in each 
county or town, to be clebfed by the Officers, 

5th. Agreed, for the purpo'fe of drilling the 
men, until a certain number of the volunteer^ 
can be qualified to ail as Serjeants and Co"- 
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6th. The fdd Drill-Serj earns and Corporals 
from the army to continue in the pay of govern¬ 
ment; but the Adjutants and Town-Majors to 
be paid, if they defire pay, out of a fund volun¬ 
tarily raifed for that purpofe in the fcveral coun¬ 
ties and towns. 

7th. Agreed. 

8th. Arms, Accoutrements, and Ammunition, 
to be fornilhed at the expenfe of the counties and 
towns, if required-, or of the officers, if they arc 
generouily difpofed. 

9th. The faid arms, &c. to be kept by each 
man, in his own houje, for his legal protedion. 

loth. Rejefled. 

I ith. The officers to take care, after exercife, 
that the men march regularly, and return home 
with their arms. 

12th. Agreed, with this addition^h fet of 
Laws, or Articles, to be drawn up by the Offi¬ 
cers, ixs^fuhfcribed or openly confented to by the 
men, after a diJlinB reading and explanation of 
each article. Confenfus facit Legem.” 

13th. Agreed, the words counties or being in¬ 
ferred after the word refpedlive. 

14th. The high jheriff of each county, and 
chief magijlrate of each town, fhall then (on 
due notice to government) have power to 
order the faid corps to march to any part of 
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Great 'Britain, as die puhlick may re¬ 

quire. 

ijfli. Agreed, \li c2Sq oi a^nal ini^aJi'ony \mi 
in riots the magiftrates to call oat their refpec- 
tive corps: and, as to rehcHion, or civil war, 
(which God avert!) no/pecifick provifions can 
be made for fo dreadful and improbable, an 
event. 

i6th. The counties and towns to pay the 
men who require it ; but fuch, as enrol them- 
felves ivitboiit pay, to wear fome mark of dif- 
tindion, and the officers to fcrve at their oncn 
expenfe. 

17th. Agreed, In cafe of aSlual invajion only; 
but the words, and receiving government pay, to be 
omitted. 

i^th. Officers difabled in adual fervice to be 
rewarded by a new order (as a ftar and ribband, 
orange or mixed), or by an eulo'gium pro- 

claimed and recorded by the JheriJfs of their fe- 
veral counties, or the chief magijlrates of their 
corporate towns-, and the men to receive a com¬ 
fortable fubfiftence at their own homes, with 
a fixed annuity for life out of the voluntary 
fund. 

19th. The widows and children o£ Officers and 
Men killed in the fervice againjl invaders to liavc 
alfo penfons for life. 
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2Qtk. The companies called out as above 
to be difeharged ipfo fadlo, as foon as the 
inpaders are repelled^ or the particular Jervice 
terminated* 

A Company ^ Loyal English 
GentIemen, 
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PRINCIPLES OF GOVERNMENT, 


A DIALOGUE 


BETWEEH 

A GENTLEMAN AND A FARMER, 



ADVERTISEMENT. 


A SHORT defence hath been thought ne- 
ceflary, againft a violent and groundlefs attack 
upon the Flintshire Committee, for having 
teftified their approbation of the following Dia¬ 
logue, which hath been publickly branded with 
the moft injurious epithets; and it is conceived, 
that the fure way, to vindicate this little Tra£l 
from fo unjuft a charader, will be as publickly 
to produce it.-The friends of the Revo¬ 

lution will inftantly fee, that it contains no prin¬ 
ciple, which has not the fupport of the higheft 
authority; as well as the cleareft rcafon. 

If the dodrines which it flightly touches, in 
a manner fuited to the nature of the Dialogue, 
be fcditioUs, treafonable, and diabolical,” Lord 
Somers was an incendiary, Lode a traitor, and 
the Conveniion-par/lament n pandxmonium', but, 
if thofe names are the glory and boaft of Eng¬ 
land, and if that convention fecured our liberty 
and happinefs, then the dodtrines in queftion are 
not only jiiji and rational but conjlitutional and 
Jaluiary ; and the reproachful epithets belong 
wholly to the fyftem of thofe, who fo grofsly 
mifapplicd them. 
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f.Why fbould humble men» like me, hgn 
or fet marks to petitions of this nature-? It is 
better for us Farmers to mind our hulbandry, 
and leave what we cannot comprehend to the 
King and Parliament. 

G. You can comprehend more than you ima¬ 
gine j and, as a free member of a free fate, have 
higher things to mind than you may conceive. 

F. If by free you mean out of priforif I hope 
to continue fo, as long as I can pay my rent to 
the ’fquire’s bailiff; but what is meant by a 'free 
fate ? 

G. Tell me firft what is meant by a club in 
the village, of which 1 know yon to be a 
member. 

F. It is an affembly of men, who meet aftei 
work every Saturday to be merry and happy foi 
a few hours in the week. 

G. Have you no other objedlbut mirth? 

F, Yes; we have a box, into which we coiv 
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tribute ^equally from our monthly or weekly 
lavingSj-and out of.whicn any members of the 
club are to be relieved to heknefs or poverty; for 
the parilh officers are fo cruel and infolcnt, that 
it were better to ftarve than apply to them for 
relicfT 

G. Did they, or the Tquirc, or the parfon, 
or all together, compel you to form this lb- 
cietv ? 

F. Oh! no—we could not be compelled; 
we formed it by our own choice. 

G. You did right-But have you not fomc 

head or prefident of your club ? 

F. The maftcr for each night is chofen by 
all the company prefent the week before. 

G. Does he make laws to bind vou in cafe of 

¥ 

ill temperor milhehavioiir? 

F, He make laws! He bind us! No; we 
have all agreed to a let of equal rules, which 
are figned by every new comer, and were writ¬ 
ten in a ftrange hand by young Spelman, the 
lawyer’s clerk, whofe uncle is a member. 

G. What fhould you do, if any one member 
were to infill on becoming perpetual mafter, and 
on altering your rules at his arbitrary will and 
pleafure ? 

F. We fhould ekpel him. 

G. What, if he were to bring a ferjeartt’s 
guard, when the militia arc quartered in your 
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nelghboorhood, and infill upon^your ojbeyiag 
him? 

F, We fliould refill, if we couUlj it act,, the 
fociety would bfi broken up. 

G. Suppofe that, with hU ferjeant'B guard, he 
were to take the money out of the box or out of 
your pockets ? 

jp. Would not that be a robbery ? 

O. I am feeking information from you. HoW 
Ihould you a£l on fuch ah oocafion? 

F. We Ihould fubmit, perhaps, at that time; 
but Ihould afterwards try to apprehend the 
robbers. 

G. What, if you could not apprehend them? 

F, We might kill them, I Ihould think; 
and, if the King would not pardon us, God 
would. 

G. How could you cither apprehend them, 
or, if they refilled, kill them, without a fufiicient 
force in your own hands? 

F. Oh! we are all good players at fingle Hick, 
and eaeh of us has a llout cudgel or quarter-Aaff 
in the corner of his room^ 

G. Suppofe that a few of the club were to 
domineer over the reA, and infiA upon making 
laws for them—“ 

F. We mu A take, the fame courfe; except 
that it would be eafier to rellrain one man, than 
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a tlUnibcr; but t^i^ fhdtild be the with 

juftice on ouT^idc. 

G. A word or two on another head. Some 
of you, I prefume, are no great accountants. 

F. Tew of us underftand accounts; but We 
trhft old Lt'/fy the fchoolmaftcr, whom we be¬ 
lieve to be an honeft man ; and he keeps the 
key of our box. 

G. If your money fhould in time amount to 
a large fum, it might not perhaps be fafe, to 
keep it at his houfe or in any private houfe. 

‘F. Where «tfe fhould we keep it? 

G. You might chufe to put it into the funds, 
or to lend it the ’fquire; who has loft fo 
much lately at Newmarket, taking his bond or 
fome of his fields as your fecurity for payment 
with intereft. 

F. We muft in that cafe confide in young 
Spelman, who will foon fet up for himfelf, and,’ 
if a lawyer can be honeft, will be an honeft 
lawyer, 

G. What power do you give to Ltilyy or 
fhould you give to Spelmati in the cafe fup- 
pofed ? 

F. No power. We fhould give them both 
a due allowance for their trouble, and fhould 
expeft a f^thful account of all they had done 
for us. 
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G. Honell men may change their nature. 
What, if both or either of them were to deceive 
you. 

F, We fhould remove them, put our truft in 
better men, and try to repair our lofs; 

G. Did it never occur to you, that every ftate 
or nation was only a great club ? 

F. Nothing ever occuired to me on the fub- 
jed; for I never thought about it. 

G. Though you never thought before on the 
fubjefk, yet you may be able to tell me, why 
you fuppofe men to have aflembled, and to Have 
formed nations, communities, or Jiates, which all 
mean the fame thing. 

F, In order, I fhould imagine, to be as happy 
as they can, while they live. 

G. By happy do you mean merry only? 

F. To be as merry as they can without hurt¬ 
ing themfelves or their neighbours, but chiefly 
to fecure themfelves from danger, and to relieve 
their wants. 

G. Do you believe, that any King or Emperor 
compelled them fo to aflbeiate? 

F. How could one man compel a multitude? 
A King or an Emperor, I prefume, is not born 
with a hundred hands. 

,G. When a prince ofthe blood ihall inanycoun- 
try be fo diftinguilhed by nature, I Ihall then, and 
MM2 
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then only, conceive hiin to be a greater man than 
you. But might not an army, with a King or 
General at their head, have compelled them to 
aiTemhle ? 

Ft Yes; but the army muft have been formed 
by their own choice. One man or a few can 
never govern many without their conf nt 

G. Suppofe, however, that a multitude of 
men, aflemblcd in a town or city, were to chufe 
a King or Governor, might they not give him 
high power and authority? 

F. To be fure; but they would never be fo 
mad, I hope, as to give him a power of making 
their laws, 

G, Who elfe Ihould make them? 

F. The whole nation or people. 

G. What, if they difagreed ? 

F. The opinion of the greater number^ as in 
our village-clubs, muft be taken and prevail. 

G. What could be done, if the focicty were 
fo large, that all could not meet in the fame 
place ? 

Ft A greater number mud chufe a lefii. 

G. Who fhould be the chufers ? 

F. All, who are not upon the parijh. In our 
club, if a man alks relief of the overfeer, he ceafes 
to be one of us, bocaufe he mud depend on the 
overfeer. 
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G. Could not a few men, one in feven for 
inftaftce, chufe the afTcmbly of law-maJters as 
well as a larger number ? 

F. As conveniently, perhaps; but I would 
not fuffer any man to chufe another, who was 
to make l;\\vs, by which my money or my life 
might be taken from me. 

( 7 . Have you a freehold in any county of forty 
fh’.liings a year? 

F. I have nothing in the world but my cattle, 
implements of hufbandry, and houfehold goods, 
together with my farm, for which I pay a hxed 
rent to the ’fquire. 

G. Have you a vote In any city or borough? 

F. I have no vote at all; but am able by my 
honeft labour to fupport my wife and four chil¬ 
dren; and, whilft I adl honeftly, I may defy the 
laws. 

G. Can you be Ignorant, that the Parliament, 
to which members are fent by this county, and 
by the next market-town, have power to m^e 
new laws, by which you and your family may 
be ftripped of your goods, thrown into prlfon, 
and even deprived of U:e? 

F. A dreadful power 1 I never made inqui¬ 
ries, having bufmefs of my own, concerning the 
bufmefs c f Parliament, but imagined, that the 
laws had been fix?d for many hundred years, 
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G. Tlie commas laws, to which you refer, 
are equal, juft, and humane; but the King and 
Parliament may alter them, when they* pleaie, 

P» The King ought, therefore, to be a good 
man, and the Parliament to confift of men equally 
good. 

G, The King alone can do no harm; but who 
muft judge the goodnefs of Parliament-men ? 

F, All thofe whofe property, freedom, and 
lives may be affedled by their laws. 

G, Yet fix men in feven, who inhabit this 
kingdom, have, like you, no votes; and the pe¬ 
tition, which I defired you to fign, has nothing 
for its objcd, but the reftoration of you all to 
the right of chufmg thofe law-makers, by whom 
your money or your lives may be taken from 
you., Attend, while I read it diftinilly. 

F. Give me your pen—I never wrote my 
name, ill as it may be written, with greater ea- 
gernefs. 

G. I applaud you, and truft, that your ex¬ 
ample will be followed by millions. Another 
word before we part. Recollect your opinion 
about your club in the village, and tell me what 
ought to be the confequence, if the King alone 
were to infift on making laws, or on altering 
them at his will and pleafure. 

F. He too muft be expelled. 
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G. Oh! but think of his Handing army and 
of the militia, which now are his in fubftance, 
though ours in form. 

F. If he were to employ that force againft the 
nation, they would and ought to refill him, or 
the ftate would ceafe to be a ftate. 

G. What, if the great accountants and great 
lawyers, the Lillys and Spelmans, of the nation 
were to abufe their truft, and cruelly injure," in- 
Head of faithfully ferving, the publick i 

F. We muH requeH the King to remove 
them, and make trial of others, but none fliould 
implicitly be truHed. 

G. But what, if a few great lords or wealthy 
men were to keep the king himfelf in fubjedlion, 
yet exert his force, lavifli his trealure, and mlf- 
ufe his name, fo as to domineer over the people, 
and manage the Parliament. 

F. Vie inuH fight for the King and ourfelves. 

G. You talk of fighting, as if you were fpeak- 
ing of fome ruHick engagement at a wakej but 
your quarter-Haffs would avail you little againH 
bayonets. 

F. We might eafily provide ourfelves with 
better arms. 

G. Not fo eafily; when the moment of re¬ 
finance came, you would he deprived of all 
arms; and thofe who fhould furuilh you with 
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them, or exhort yoa to take them up, would be 
called traitor*,-and probably put to death, 

F, We ought always, therefore, to be ready; 
and keep each of us a ftrong firelock in the cor¬ 
ner of his bed-room. 

G. That would be legal as well as rational. 
Arc yon, my honeft friend, provided with a 
mulket ? 

F. I will contribute no more to the club, and 
purchafe a firelock with my favings. 

G. It is not ncceflary- 1 have two, and 

will make you a prefent of one with complete 
accoutrements. 

F. I accept it thankfully, and will converfe 
with you at your leifure on other fubjefts of 
this kind. 

G. In the mean while, fpend an hour every 
morning in the next fortnight in learning to 
prime and load expeditioufly, and to fire and 
charge with bayonet firmly and regularly. I 
fay every morning ; becaufe, if you exercife too 
late in the evening, you may fall into fome of the 
legal fnares, which have been fpread for you 
by thofe gentlemen, who would rather fecure 
game for their table, than 'liberty for the na¬ 
tion. 

F. Some of my neighbours, who have ferved 
in the militia, will readily teach me; and, per- 
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haps, the \frhole village may be perTuaded to pro¬ 
cure arms, and learn their exercife. 

G. It cannot be expected, that the villagers 
fhould purchafe\ arms, but they might eafily be 
fuppliedjjf the gentry of the nation would fpare 
a little from their vices and luxury. 

F. May they turn to fome fenfe of honour 
and virtue ! 

G. Farewell, at prefent j and remember, 
“ that a free ftate is only a more numerous and 
“ more powerful dub, and that he only is a free 

man, who is member of fuch a ftate.” 

F. Good ntorning, Sir! You have made me 
wifer and better than I was yefterdayj and yet, 
methinks, I had fome knowledge in my own 
mind of this great fubjeft, and have been a poli¬ 
tician all my life without perceiving it. 
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Jl HE publick afe here prcfented not with a fine 
pidure, but a faithful portrait, with the charac¬ 
ter of a memorable and illuftrious man, not in 
the ftyle of panegyrick on a monument, but in 
the .language of fobcr truth, which friendlhip 
jtfelf could not induce the writer to violate. 

John Dunning (a name to which no title 
could add luftre) pofleffed profeffional talents 
which may truly be called inimitable; for, be- 
fides their fupcrlative excellence, they were pe¬ 
culiarly his own; and as it would fcarcely be 
poflible to copy them, fo it is hardly probable that 
nature or education will give them to another. 
His language was always pure, always elegant; 
and the bell words dropped eafily from his lips 
into the befl: places with a fluency at all times 
aftoniihing, and, when he had perfed health, 
really melodious: his ftyle of fpeaking confiftcd 
of all the turns, oppofitions, and figures, which 
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the old Rhetoricians taught, and M^hlch Ckero 
frequently praftlfed, but which the auRere and 
folemn fpirit bf Demojl Aeries refufed lO adopt 
from his firft mafter, arrf feMom admitted into 
his orations, political or fbrenfick. 

Many at the bar and on'the bench thought 
this a vitiated ftylej but^ though diflatisHed as 
criticks, yet, to the confufion of all critieifm, 
they were tranfported as hearers. That faculty, 
however, in which no mortal ever furpaffed him, 
and whidh' all found irrefiftijple, was his wH. 
This relieved the weary, calmed the refcntful, 
and animated the drowfy: this drew fmiles even 
from fuch as were the objedfs of it; fcattered 
flowers over' a defert; and, like fun-beams 
fparkling on a lake, gave fpirit and vivacity to 
the dulleft and leaft interefting caufe. Not that 
his accomplifhments, as an advocate, confifted 
principally in volubiRty of fpeech or livelmefs 
of raillery. He was endued with an intelledl, 
fedate, yet penetrating; clear, yet profound; 
fubtle, yet flrong. His knowledge too was equal 
to his imagination, and his memory to his know¬ 
ledge. He was no lefs deeply learned in thefub- 
lime principles of jurifprudence and the particu¬ 
lar laws of his ebuntr)', than accurately {killed in 
the itiihutc, but ufeful, praftice of all our differ¬ 
ent courts. In the nice condudf of a complicated 
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cau(«, nd particle ot evidence eotdd cfcape 
his vigilant attention, no fhade of argu- 
mertt could dude his comprehenfivc reafon. 
Perhaps the vivacity of his imagination fome- 
times prompted him to fport where it would 
have been wifer to argue; and, perhaps, the 
exaflnefs of his memory fometimes induced him 
to anfwer fuch remarks as hardly deferved no¬ 
tice, and to enlarge on fmall circumftances which 
addW little to the weight of his argument: but 
thofe only who have experienced can, in any 
degree, conceive the difficulty of exerting all 
the mental faculties in one inftant, when the 
leaft deliberation might lofe the tide of adlion ir¬ 
recoverably. The people fcldom err in appre¬ 
ciating the charadlcr of fpeakers ; and thofe cli¬ 
ents who were too late to engage Dunning on 
their fide, never thought themfelvcs fecurc of 
fuccefs, while thofe againft whom he was en¬ 
gaged were always apprehenfive of a defeat. 

As a. lawyer, he knew that Britain could only 
be happily governed on the principles of her 
conftitution, or publick law; that the regal 
power was limited, and popular rights afeertained 
by it; but that the ariftocracy had no other power 
than that which too naturally refults from proper¬ 
ty, and which laws ought rather to weaken than 
fortify: he was, therefore, an equal fupporter of 
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juft prefogative, and of national freodom, weigh¬ 
ing both in the noble balance of our tecorded 
couftitution. An able and afpiring ftatefman, 
who profefled the fame principles, had thb-Wif- 
dom to folicit, and the merit to obtain, the fricnd- 
fhip of this great man; and a connedlion,,planted 
originally on the firm ground of fimilarity in 
political fentiments, ripened into perfonal affec¬ 
tion which nothing but death could have dif- 
folvcd or impaired. Whether in his minifterial 
ftation he might not fuffer a few prejudices in- 
lenfihly to creep on his mind, as the beft men 
have fuffered bccaufc they were men, may admit 
of a doubt; but, if even prejudiced, he was never 
uncandid, and though pertinacious in all his 
opinions, he had great indulgence for fuch as 
differed from him. 

His fenfe of honour was lofty and heroick; 
his integrity ftern and inflexible; and though he 
had a ftrong inclination to fplendour of life, with 
a tafte for all the elegancies of fociety, yet no 
love of dignity, of wealth, or of pleafure, could 
have tempted him to deviate, in a fingle inftance, 
from the ftraight line of truth and honefty. He 
carried his democratical principles even into fo- 
cial life, where he claimed no more of the con- 
verfation than his juft fhare, and was always 
candidly attentive, when it was his turn to be a 
hearer. His enmities were ftrong, yet placable; 
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but his friendlhips were eternal; and if his affec¬ 
tions ever fubdued his judgment, it muft have 
been' in cafes, where the fame or intereft of a 
friend were nearly concerned. The veneration 
with which he conftantly treated his father, 
whom his fortunes and reputation had made the 
happiefl: of mortals, could be equalled only by 
the amiable tendernefs which he fhewed as a 
parent. He ufed to fpeak with wonder and ab¬ 
horrence of Swift, who was not aihamed to leave 
a written declaration, “ that h^i could never be 
fond of children;” and w'ith applaulc of the 
caliph, who, on the eve of a dccifive battle, 
■wdiich was won by his valour and wifdom, 
amuled himfclf in his tent with feeing his chil¬ 
dren ride on his fcymitar, and play with his 
turban, and difmiffed a general, as unlikely to 
treat the army with lenity, who durfl reprove 
him for fo natural and innocent a recreation. 

For fome months befoi'e his death, the nurfery 
had been his chief dcliglit, and gave him more 
pleafure than the cabinet could have afforded; 
but this parental afiection, which had been a 
fource of fo much felicity, was probably a caufe 
of his fital illnefs. Fie had loft one fon, and 
expefted to lofe the other, when the author of 
this painful tribute to his memory parted from 
him wdth tears in his eyes, little hoping to fee 
him again in aperilliable ftate.—As he perceives. 
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without affeftation, that his tears now fteal from 
him, and begin to moiften the paper on which 
he writes, he reluftantly leaves a fubjeift, which 
he could not foon have exhaufted; and wheoihe 
alfo {hall refign his life to the great Giver of it* 
he defires no other decoration of this humble 
grave-ftone than this honourable truth; 

With none to flatter, none to recommend, 

DUNNING approv’d and mark’d him as a friend. 
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